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A. IDENTITY OF ANSWERING PARTIES

Then Answering Parties are Overlake Hospital Medical Center and
Overlake Hospital Association (collectively “Overlake”) and King County

Public Hospital District No. 2, d/b/a Evergreen Healthcare (“Evergreen”).

B. SUMMARY OF THE CASE

Overlake and Evergreen request that this Court deny discretionary
review of Overlake v. Dep’t of Health, _ Wn. App. __ , 200 P.3d 248
(2008) (atfached hereto as Appendix A). The Court of Appeals clarified
and corrected the Department of Health’s (the ‘“Department’s”)
misapplication of the methodology for determining when new outpatient
operating rooms are needed in a geographic planning area (WAC 246-310-
270(9), the “Methodology”) (Appendix B) and brought the Department’s
interpretation of the Methodology in line with the Methodology’s plain
language and the stated policy goals of the Legislature.

The Methodology contains the steps for calculating the future
projected need for new operating rooms in Ambulatory Surgical Facilities
(which require a certificate of need to operate) in a given health planning
area. First, the Methodology determines the existing capacity of operating
rooms in the particular planning area. WAC 246-310-270(9)(a). Second,
it projects the number of surgeries to be performed in that planning area

three years into the future. WAC 246-310-270(9) (b). Third, the existing
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capacity is compared against the projected future need for surgeries to
determine whether the existing capacity can meet the projected future
need. WAC 246-310-270(9)(c).

The issue in this case was whether to use data from the same set of
operating rooms when determining the existing capacity of the planning
area and when projecting the future need for surgeries. Swedish and the
Department argued for excluding operating rooms in private physicians’
offices (“Exempt Surgical Facilities,” which do not require a certificate of
need) when calculating existing capacity, but including the surgeries
performed in those operating rooms when projecting future need.

The Department’s Final Order (the “Final Order”) (attached hereto
as Appendix C) correctly determined that the plain language of the
Methodology did not distinguish between sets of operating rooms when
determining existing capacity and projecting future need. CP 28, 29 (also
AR 506-07), Appendix C, Paragraphs 2.7 — 2.8. The Final Order also
correctly recognized that “[wlhere the plain meaning of a provisibn 1S
plain on its face, the court must give effect to that plain meaning as an
expression of legislative intent.” CP 28, Paragraph 2.7 — 2.8. However,
the Final Order departed from the plain language of the rule, based on a
selective reading of the statement of legislative intent in RCW
70.38.015(1) (2006). The Final Order illogically determined that current
operating rooms in ‘Ambulatory Surgical Facilities must be able to

accommodate those surgeries currently performed in them, as well as



those surgeries performed in Exempt Surgical Facilities in private
physicians’ offices.

The Court of Appeals correctly held that this approach “will
inevitably be biased toward need” for more operating rooms and found no
support for this approach in the language of the Methodology itself.
Overlake, 200 P.3d at 250. The Department had justified straying from
the plain meaning of the Methodology based on a flawed policy argument,
but the Court of Appeals correctly rejected this illogical approach, and

held that:

[s]ound reasoning requires the concomitant
inclusion or exclusion of exempt facilities
[for both determining existing capacity and
projecting of future need]. To do otherwise
defies logic and the plain meaning of the
language used throughout the pertinent
WAC.

Overlake, 200 P.3d at 250.!

! The Court of Appeals determined as follows:

Testimony at the administrative hearing indicated that the Departrent's rationale for
this unsound practice lay in the Legislature’s policy directive to provide “accessible”
health care. But, access to health care, though important, was only one reason
motivating the Legislature in creating the certificate of need program. The
Legislature's primary purpose was to control costs by limiting competition. [Footnote
7 omitted.] The Legislature clearly enunciated its goals in its declaration of public
policy:

That strategic health planning efforts must be supported by appropriately
tailored regulatory activities that can effectuate the goals and principles of the
statewide health resources strategy developed pursuant to chapter 43.370 RCW.
The implementation of the strategy can promote, maintain, and assure the health
of all citizens in the state, provide accessible health services, health manpower,
health facilities, and other resources while controlling increases in costs, and
recognize prevention as a high priority in health programs.[Footnote 8: RCW
70.38.015(1) (emphasis added by the Court of Appeals.)]

As the Supreme Court in Saint Joseph Hospital v. Department of Health noted:
3



In sum, the Court of Appeals decided this case based on the text of
the Methodology itself and rejected the Department’s flawed policy
arguments for abandoning the plain language. The Court of Appeals did
not change the Methodology for determining whether a need existed, or
somehow limit the Department’s authority to appropriately change health
planning policy, it simply corrected the Department’s application of its
own regulation. The Court of Appeals correctly recognized that the
Department is entitled to deference, but not when its “decision is based on
an implausible interpretation of its regulations.” Overlake, 200 P.3d at
248.

The Court of Appeals decision will not harm Washington’s
residents or its health care system, or somehow reduce patient choice.
These arguments are red herrings that are unsupported By the record and
should be disregarded. Overlake and Evergreen request that this Court

deny Swedish’s and the Department’s petitions for direct review.

While the Legislature clearly wanted to control health care costs to the public,
equally clear is its intention to accomplish that control by limiting competition
within the health care industry. The United States Congress and our Legislature
made the judgment that competition had a tendency to drive health care costs up
rather than down and government therefore needed to restrain marketplace
forces. The means and end here are inextricably tied. [Footnote 9: 125 Wn.2d
733,741, 887 P.2d 891 (1995).]

The formula as interpreted and applied here by the Départment is not particularly
helpful in achieving any of these goals as it results in a formula that is fundamentally
unsound.

Overlake, 200 P.3d at 250.



C. ARGUMENT

1. No Issue of Substantial Public Interest Exists That
Warrants Supreme Court Review.

The present case, like most cases published by the Court of
Appeals, corrects and clarifies the law, but it does not reach the high
threshold for Supreme Court review. Neither Swedish nor the Department
identify an issue of “substantial public interest that should be determined
by the Supreme Court.” RAP 13.4(b)(4) (emphasis added). The standard
for discretionary review by this Court is markedly different than the
standard used by the Court of Appeals when ruling on a motion to publish
one of its decisions, which is whether an issue “of general public interest
or importance” exists. RAP 12.3 (emphasis added).

Overlake and Evergreen moved the Court of Appeals to publish its
decision in this case, in part, because it contained issues “of general public
interest or importance.” RAP 12.3 (emphasis added). Other certificate of
need matters are pending that depend on the outcome of the present case.
However, this reasoning does not automatically justify review by the
Supreme Court. If the standards in RAP 12.3 and RAP 13.4 were
equivalent, as Swedish suggests, this Court would be bound to accept
review of all published opinions of the Court of Appeals. This Court is
obviously not so bound. This Court should deny Swedish’s and the
Department’s petitions for review because this case does not meet the

heightened standard of RAP 13.4(b)(4) for the reasons discussed below.
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a. The Court of Appeals Applied the Correct Level of
Deference to the Department.

Swedish and the Department claim that the Court of Appeals did
not appropriately defer to the Department. This claim is wrong. The first
sentence of the Court of Appeals’ opinion recognizes that an agency is due
deference is due by a reviewing court:

Although a high level of deference is
accorded to an agency's determination under
the Administrative Procedure Act, [footnote
omitted] such deference will not lie where

an agency's decision is based on an
implausible interpretation of its regulations.

Overlake, 200 P.3d at 248.

This recognition of the correct level of deference due the
Department is consistent with this Court’s recent holdings on the subject.
See Univ. of Wash. Med. Ctr. v. Wash. State Dep’t of Health, 164 Wn.2d
95, 102, 187 P.3d 243 (2008) (“The error of law standard permits this
court to substitute its interpretation of the law for that of the agency, but
we accord substantial deference to the agency’s interpretation, particularly
in regard to the law involving the agency’s special knowledge and
expertise”) (emphasis added); Safeco Ins. Co. v. Meyering, 102 Wn.2d
385, 392, 687 P.2d 195 (1984) (courts have the “ultimate responsibility to
see that the rules are applied consistently with the policy underlying the
statute.”)

No deference to the Department’s specialized knowledge is

required here because the Methodology is a series of mathematical
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calculations, which are described by a series of terms that can and should
be used consistently throughout the Methodology, without any specialized
knowledge of health planning. See Mader v. Health Care Auth., 149
Wn.2d 458, 473, 70 P.3d 931 (2003); Children’s Hosp. and Med. Ctr. v.
Dep’t of Health, 95 Wn. App. 858, 873, 975 P.2d 567 (1999). The
doctrine of agency deference was never intended to be an excuse to avoid
the well-established principles of statutory construction, particularly when,
as here, the Department and Swedish are inappropriately using it as a
shield to divert attention from their mathematically nonsensical
application of the Methodology. |

Swedish and the Department argue that deference means blind
adherence to the Department’s illogical interpretation of the Methodology.
However, even with the appropriate deference to an agency’s expertise, an
agency must logically interpret its own regulations. See White v. Salvation
Army, 118 Wn. App. 272, 277, 75 P.3d 990 (2003); State v. McGinty, 80
Wn. App. 157, 160, 906 P.2d 1006 (1995) (“Rules of statutory
construction, which apply equally to administrative rules and regulations,
require statutes to be given a rational, sensible construction”). Deference
is not a rubber stamp of the Deparfment’s interpretation.  An
administrative interpretation of the law is accorded deference only
according to “the validity of its reasoning.” White, 118 Wn. App. at 277.
No deference is given to an agency’s interpretation of the law that is

wrong. See White, 118 Wn. App. at 277.



Swedish is wrong that the Department’s interpretation of the
Methodology was consistent with the language of the regulation. The

Department’s Final Order uses the following illogical reasoning:

e The plain language of the Methodology requires including Exempt
Surgical Facilities in the projection of future capacity under WAC
246-310-270(9)(b)(i) (the need side of the equation);

e The plain language of the capacity side of the equation also
“appears to be all inclusive [of Exempt Surgical Facilities]” under
WAC 246-310-270(9)(a)(iii);

e However, despite these accurate conclusions, a plain language
reading of the capacity side of the equation under WAC 246-310-
270(9)(a)(111) should be abandoned in favor of a misguided
interpretation of the legislative intent, as discussed above.

Final Order, pp 16-18, Appendix C.
No court should defer to the Department when, as in the present

case, the Department had committed such a clear error by disregarding the

plain language of its own rule.

b. The Court of Appeals Did Not “Infringe” on ‘_[he'
Department’s Authority to Set Health Planning

Policy.

The Court of Appeals corrected the Department’s interpretation of
the Methodology to bring it in line with the language of the Methodology
itself and the stated policy of the Legislature. It did not infringe on the
Department’s authority over health planning policy. Nor did the Court of
Appeals change the rules for approving ambulatory surgical facilities:

Instead, the Court simply required the Department to adhere to its own
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rules and the legislative policy of the certificate of need program, as has
been recognized by this Court. St Joseph Hospital v. Dep’t of Health, 125
Wn.2d 733, 741, 887 P.2d 891 (1995).2

The Department retains full authority to engage in rulemaking,
consistent with its legislative mandate and pursuant to the requirements of
Washington’s Administrative Procedure Act (the “APA”), chapter 34.05
RCW. If it wishes to adjust the Methodology, APA rulemaking is the

proper route for it to do so.

C. Washington’s Residents and Health Care System
Will Not Be Harmed by the Court of Appeals

Opinion.

Swedish dedicates a substantial part of its Petition for Review to
hyperbolic and false arguments about the implications of the Court of
Appeals’ opinion. Swedish says that outpatient surgery is important to
Washington’s health care system, explains that patients prefer outpatient
surgery, and cites national surveys describing an explosive growth of
ambulatory surgery nationwide. Regardless of whether these claims are
true, none of them have any bearing on the plain language of the

Methodology. The Court of Appeals decision does not contradict, or even

2 «“While the Legislature clearly wanted to control health care costs to the public, equally
clear is its intention to accomplish that control by limiting competition within the health
care industry. The United States Congress and our Legislature made the judgment that
competition had a tendency to drive health care costs up rather than down and
government therefore needed to restrain marketplace forces. The means and end here are
inextricably tied.”



address these issues. The Court of Appeals simply required the
Department to follow the plain language of its own rules.

Swedish also makes the specious claim that tremendous unmet
need exists in East King County for outpatient operating rooms, and
implies that the Methodology should be manipulated to reflect that need.
Swedish’s unsupported assertions of a need for additional ambulatory
operating rooms in the East King planning area are self-serving statements
without a basis in fact. Swedish’s argument that intentionally skewing the
Methodology to find a need, because Swedish has independently
determined that a “need” exists, turns the Methodology on its head.
Swedish’s claim that there is a shortage of operating rooms in East King
County and that the Methodology is “conservative” based upon the use
rate is unsubstantiated. Whether a need exists can only be determined by
correctly applying the Methodology with data from the same sets of
operating rooms when both calculating existing capacity and projecting
future need.

The Department and SWedish also misstate and exaggerate the
impact of the Court of Appeals decision on the public at large by arguing
that the public’s access to, and choice of, operating rooms will be
restricted. These are false arguments because patients choose doctors, not
surgical facilities. Members of the public do not simply walk into either
an Ambulatory Surgical Facility or an Exempt Surgical Facility and

request a surgery. Instead, patients consult with their physicians, who
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recommend surgery, which is then performed in an available facility,
which may be a private Exempt Surgical Facility, an Ambulatory Surgery
Facility, or a hospital. Most physicians who have Exempt Surgical
Facilities in their private offices also have privileges at a hospital,
Ambulatory Surgical Facility, or both. Access to health care in the context
of surgery means access to physicians, not to operating rooms. This
argument, therefore, does not justify deliberately misconstruing the
Methodology to create an oversupply of operating rooms.

Swedish and the Department also argue that if there are fewer
approved Ambulatory Surgical Facilities, then more outpatient surgeries
will be performed in hospitals or private physicians’ offices. Again,
Swedish cites to national studies that have no bearing on Washington’s
certificate of need regulations, policy, or the East King County planning
area. If this is truly an issue with the plain language of the Methodology,
then the appropriate avenue to address it is the Legislature or rulemaking,
not the courts. Swedish fails to explain why the claimed policy
implication of the plain language of the Methodology merits Supreme
Court review, except to make the revealing statement that Swedish’s
patients will have to come to its Seattle facilities to have outpatient
surgery because Swedish does not own operating rooms in East King
County. Swedish’s lack of presence in this market, however, does not
create a crisis in health care, and the situation could easily be remedied by

Swedish’s physicians obtaining privileges to use the existing operating
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rooms in East King County, or by Swedish building an Exempt Surgical
Facility.?

Finally, the implication that there must be an oversupply of
Ambulatory Surgical Centers to accommodate all surgeries currently
performed in Exempt Surgical Facilities in private physicians’ offices is
another red herring and an attempt to exaggerate the public impact of the
present case. In fact, there is no indication in the record that there is now,
or will be in the future, a lack of Exempt Surgical Facilities to
accommodate the surgeries that are currently performed in them. The data
shows just the opposite. The number of Exempt Surgical Facilities in
private physicians’ offices is growing, not shrinking. No data exists to
suggest that this trend will reverse or that Exempt Surgical Facilities are
going to suddenly disappear. Therefore, any implication that
Washington’s health planning policy will be derailed by the Court of
Appeals requiring the Department to follow the plain language of its own
Methodology is absurd, and is not a basis for discretionary review by this

Court.

d. Examples of Past “No-need” Determinations Do
Not Justify Accepting Review.

Swedish again tries to distract this Court from the Court of
Appeals’ straightforward holding on the plain language of the

Methodology by arguing that even the Department’s skewed application

* Swedish has received a certificate of need to build a hospital in Issaquah, which means
that it will have available operating rooms in the East King planning area.
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of the Methodology will result in a finding of no need for more operating
rooms under some circumstances. This is another red herring, because the
Court of Appeals was correct that the Department’s “implausible
interpretation” of the Methodology “will inevitably be biased toward
need.” Overlake, 200 P.3d at 248. This bias exists because, even with no
population growth, the Methodology, as applied by the Department, would
likely show a need for more operating rooms in planning areas with large
amounts of surgeries performed in Exempt Surgical Facilities.
Nevertheless, in a few circumstances, an overwhelming surplus of
existing Ambulatory Surgical Facilities or hospitals with operating rooms,
or a small amount of surgeries performed in Exempt Surgical Facilities
may result in a finding of no need for more operating rooms, even under
the Department’s skewed application of the Methodology. Swedish
submits an example of such circumstances in Pierce County. In Re
MultiCare Health System Gig Harbor Ambulatory Surgery Center (Wash.
Dep’t of Health Dec. 13, 2007)(“In re MultiCare”). In In Re MultiCare,
the Central Pierce planning area had an oversupply of operating rooms,
which was large enough to overcome the bias in the Methodology for
finding a need for more operating rooms. Howe‘}er, an improper bias still
existed in the Department’s interpretation and application of the
Methodology, regardless of whether a large surplus of operating rooms
overcame the bias and resulted in a no-need finding. In Re MultiCare

does not justify discretionary review of the present case.
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e. The Department’s Past Misapplication and

Erroneous Interpretation Does Not Justify Supreme
Court Review.

The Department’s past erroneous interpretation of the
Methodology does not mean it may continue to misconstrue the
Methodology, nor does it, in itself, create an issue of substantial public
interest that justifies Supreme Court review. In fact, the Department has
corrected itself in the past, without requiring the Supreme Court to review
the matter. In a previous certificate of need case regarding the correct
application of a need methodology for open-heart surgery facilities, the
Department’s health law judge ruled that:

[tThe method of calculating current capacity
is a question of law rather than an issue of
fact, and the [Department] is not estopped
from correcting its calculations consistent
with the regulatory language even though it
conmsistently calculated current capacity

using a different interpretation of the same
regulatory language.

Overlake Hospital Medical Center and Evergreen Healthcare, Dept. of
Health Docket No. 03-06-C-2005CN, Findings of Fact, Conclusions of
Law and Order of Remand, p. 2 (attached hereto as Appendix D)
(emphasis added). In that case, the Department had no reservation about
correcting itself, or that doing so would create an issue of “substantial
public interest,” despite the implications on other certificate of need cases.

This prior certificate of need decision illustrates that the
Department has recognized that it must correct itself when its longstanding

interpretations of its own regulatory language have been wrong.
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Unfortunately, the Department did not do so here, so the Court of Appeals
was required to correct the Department’s wrong interpretation of the need
Methodology for Ambulatory Surgical Facilities. Nevertheless,
corrections to the Department’s application of certificate of need
methodologies do not automatically create calamity and public harm, as
the exaggerated claims of Swedish and the Department suggest. The
Department and Swedish are wrong to make those claims now, and their
Petitions for Review should be denied.

D. CONCLUSION

For the reasons stated above, Swedish and the Department have
failed to demonstrate grounds for discretionary review. Overlake and
Evergreen request that this Court deny Swedish’s and the Department’s

Petitions for Discretionary Review.

n
RESPECTFULLY SUBMITTED 2} day of % 2009.

OGDEN MURPHY WALLACE, P.L.L.C.

o el —

ald W. Black, WSBA #25272
E Ross Farr, WSBA # 32037
Attorneys for Appellant Overlake Hospital
Medical Center
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Westlaw.
200 P.3d 248

200 P.3d 248
(Cite as: 200 P.3d 248)

H
Court of Appeals of Washington,
Division 1.

OVERLAKE HOSPITAL ASSOCIATION and
Overlake Hospital Medical Center, a Washington
nonprofit corporation; and King County Public
Hospital District No. 2, d/b/a Evergreen Healthcare,
a Washington Public Hospital District, Appellants,
v.

DEPARTMENT OF HEALTH of the State of
Washington, Respondent.
No. 60554-2-1.

Oct. 13, 2008.
Publication Ordered Jan. 20, 2009.

Background: Objector appealed decision of health
law judge, upholding Department of Health's issu-
ance of a certificate of need to heath care provider
to establish a five-bed ambulatory surgical facility.
The Superior Court, King County, Julie A Spector,
J., affirmed, and objector appealed.

Holding: The Court of Appeals, Grosse, J., held
that Department decision was arbitrary and capri-
cious.

Reversed.
West Headnotes

[1] Administrative Law and Procedure 15A €~
413

15A Administrative Law and Procedure

ISAIV Powers and Proceedings of Administrat-
ive Agencies, Officers and Agents

1SATV(C) Rules and Regulations -
15Ak412 Construction
15Ak413 k. Administrative Construc-

tion. Most Cited Cases
Although a high level of deference is accorded to
an agency's determination under the Administrative
Procedure Act, such deference will not lie where an

Page 1 of 5

Page 1

agency's decision is based on an implausible inter-
pretation of its regulations. West's RCWA 34.05.570.

[2] Health 198H €240

198H Health
198HI Regulation in General
198HI(C) Institutions and Facilities

198Hk236 Licenses, Permits, and Certi-

ficates
198Hk240 k. Need, Public Necessity.

Most Cited Cases
Department of Health decision, issuing a certificate
of need to health care provider to establish a five-
bed ambulatory surgical facility, was arbitrary and
capricious, since decision was based on a flawed
mathematical formula to establish the number of
current and projected surgeries; formula included
exempt surgical procedures in calculating demand,
but excluded the facilities where exempt surgical
procedures are performed from the calculation of
existing capacity. West's RCWA 70.38.105; WAC
246-310-270(9).

[3] Health 198H €104

198H Health
198HI Regulation in General
198HI(A) In General

198Hk102 Constitutional and Statutory

Provisions
198Hk104 k. Purpose. Most Cited Cases

In enacting the State Health Planning and Re-
sources Development Act, the Legislature wanted
to control health care costs to the public and to ac-
complish that control by limiting competition with-
in the health care industry. West's RCWA
70.38.015(2).
*248 James Scott Fitzgerald, Gregory A.
McBroom, Kirkland, WA, for King County Public
Hosp.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://elibraries.westlaw.com/print/printstream.aspx ?sv=Split&prft=HTMLE&fn=_top&if... 2/27/2009



200 P.3d 248
200 P.3d 248
(Cite as: 200 P.3d 248)

Donald W. Black, Jeffrey Duane Dunbar, E. Ross
Farr, Ogden Murphy Wallace, Seattle, WA, for
Overlake Hosp. Ass'n and -Overlake Hosp. Medical
Center.

Brian William Grimm, Peter Scott Ehrlichman,
Seattle, WA, for Swedish Health Services.

Richard Arthur McCartan, Atty. Gen., Olympia,
WA, for Dept. of Health.

GROSSE, J.

[1] 1 1 Although a high level of deference is accor-
ded to an agency's determination under the Admin-
istrative Procedure Act,™! such deference will not
lie where an agency's decision is based on an im-
plausible interpretation of its regulations. Here, the
Department of Health promulgated rules for de-
termining whether a need exists for additional am-
bulatory surgical facilities in Bellevue that employ
a flawed mathematical formula to establish the
number of current and projected *249 surgeries.
That flawed formula included exempt surgical pro-
cedures in calculating demand, but excluded the fa-
cilities where exempt surgical procedures are per-
formed from the calculation of existing capacity.
Hence, in an area where there is much private, ex-
empt care, as Bellevue, the calculation will inevit-
ably be biased toward need. Accordingly, we re-
verse the determination that Swedish Health Ser-
vices could establish a five-bed ambulatory surgical
facility on the eastside.

FN1. RCW 34.05.570.

FACTS

4 2 The Washington Legislature enacted the State
Health Planning and Resources Development Act in
1979, creating the certificate of need (CN) program
to oversee health care development.™* The CN
program is an office within the Department of
Health (Department) designed to effectuate the
goals and principles of the Act. In order to establish

Page 2 of 5

Page 2

or expand health care facilities, a provider must ob-
tain a CN.F¥3 For that, a health care provider must
establish a need for a particular health care service
or facility in that health care planning area. CN ap-
plications are evaluated based on specific criteria
set forth in the statute and applicable rules.F™

FN2. RCW 70.38.015(2).

FN3. RCW 70.38.105; St. Joseph Hosp. v.
Dep't of Health, 125 Wash.2d 733, 735,
887 P.2d 891 (1995).

FN4, Chapter 70.38 RCW; WAC 246-310.

9 3 To determine whether additional inpatient and
outpatient operating rooms are needed in a health
planning area, the Department uses the mathematic-
al formula set forth in WAC 246-310-270(9). This
formula is a means to compare current operating
room capacity in a particular health planning area
against anticipated future need, if any. Essentially,
the methodology requires three steps:

» Existing Capacity: calculate the capacity of exist-
ing operating rooms in the planning area;

+ Future Need: project the anticipated number of

. surgeries in the planning area three years into the

future; and

» Net Need: calculate whether the existing operat-
ing room capacity is sufficient to accommodate
the projected number of future surgeries. If not,
then a need exists for more ambulatory surgical
facilities in the planning area.

9 4 Here, the Department issued a CN to Swedish
Health Services (Swedish) to establish an ambulat-
ory surgical facility with five operating rooms in
Bellevue. An ambulatory surgical facility is defined
as “any free-standing entity, including an ambulat-
ory surgery center that operates primarily for the
purpose of performing surgical procedures to treat
patients not requiring hospitalization.” ™%

FN5. WAC 246-310-010(5).
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9 5 Evergreen Healthcare and Overlake Hospital
Medical Center (collectively, Overlake) filed an ob-
jection to the issuance of the CN to Swedish al-
leging that there was no need for additional ambu-
latory surgical facilities in the area. The health law
judge rejected Overlake's appeal, upholding the
methodology employed by the Department in grant-
ing Swedish the CN. Overlake appealed to the su-
perior court which upheld the health law judge.
Overlake appeals.

ANALYSIS

[2] | 6 Certain surgical facilities are exempt under
the CN scheme. Exempt facilities include those loc-
ated in the offices of private physicians that are un-
available for outside use.f™ In determining cur-
rent operating room capacity under the Existing Ca-
pacity step, the Department does not include ex-
empt facilities where surgeries are currently per-
formed. However, when computing whether addi-
tional operating rooms are needed under Future
Need, the Department does include surgeries per-
formed at exempt ambulatory surgical facilities. In
short, the formula either undercounts the number of
surgeries in the first step or over-counts the number
of surgeries to be performed in the second step.

FNG. WAC 246-310-010(5).

*250 9 7 Overlake objects to the inclusion of sur-
geries at exempt facilities when the Department ex-
cludes those facilities to determine capacity. Both
Existing Capacity and Future Need in the methodo-
logy use the terms “operating rooms” and
“surgeries.” As noted by the health law judge, the
plain language of the governing WAC rule does not
differentiate surgeries in exempt facilities from sur-
geries in nonexempt facilities. Nonetheless, the
health law judge acquiesced in the Department's in-
terpretation, permitting it to include surgeries per-
formed at exempt facilities when calculating pro-
jected surgeries, but exclude those very same facil-
ities when calculating the number of operating
rooms needed to meet the demand for projected sur-

Page 3 of 5
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geries. Such an application makes no logical sense
and is contrary to the basic canons of statutory in-
terpretation. Indeed, we can envision no scenario
where the Department's application of the formula
will not result in a showing of need (except where
there are no exempt facilities).

[3] § 8 Testimony at the administrative hearing in-
dicated that the Department's rationale for this un-
sound practice lay in the Legislature's policy direct-
ive to provide “accessible” health care. But, access
to health care, though important, was only one reas-
on motivating the Legislature in creating the CN
program. The Legislature's primary purpose was to
control costs by limiting competition.™ The Le-
gislature clearly enunciated its goals in its declara-
tion of public policy:

FN7. RCW 70.38.015(1).

That strategic health planning efforts must be sup-
ported by appropriately tailored regulatory activ-
ities that can effectuate the goals and principles
of the statewide health resources strategy de-
veloped pursuant to chapter 43.370 RCW. The
implementation of the strategy can promote,
maintain, and assure the health of all citizens in
the state, provide accessible health services,
health manpower, health facilities, and other re-
sources while controlling increases in costs, and
recognize prevention as a high priority in health
programs.[[FNé]

FN8. RCW 70.38.015(1) (emphasis ad- ded).

As the Supreme Court in Saint Joseph Hospital v.
Department of Health noted:

While the Legislature clearly wanted to control
health care costs to the public, equally clear is its
intention to accomplish that control by limiting
competition within the health care industry. The
United States Congress and our Legislature made
the judgment that competition had a tendency to
drive health care costs up rather than down and
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government therefore needed to restrain market-
place forces. The means and end here are inex-
tricably tied.[F\9]

FNO9. 125 Wash.2d 733, 741, 887 P.2d 891
(1995).

The formula as interpreted and applied here by the
Department is not particularly helpful in achieving
any of these goals as it results in a formula that is
fundamentally unsound. Sound reasoning requires
the concomitant inclusion or exclusion of exempt
facilities. To do otherwise defies logic and the plain
meaning of the language used throughout the per-
tinent WAC.

- 4 9 On remand, the Department may very well
come to the same conclusion it reached. Indeed,
there is nothing that would prevent the Department
from discounting private surgical procedures and
facilities entirely should it so choose. But here, the
Department's decision to issue Swedish the CN was
arbitrary and capricious because it was based on an
erroneous interpretation of the governing statutes
and a misapplication of its own regulations. The
Department's calculation necessarily resulted in an
over-calculation of future need for additional outpa-
tient operating rooms in the East King County Plan-
ning Area. Because we find that the Department
misapplied its own rule (WAC
246-310-270(9)),MN0 we reverse.

FN10. The WAC provides in pertinent part:

(9) Operating room need in a planning
area shall be determined using the fol-
lowing method:

(a) Existing capacity.

(i) Assume the annual capacity of one
operating room located in a hospital and
not dedicated to outpatient surgery is
ninety-four thousand two hundred fifty
minutes. This is derived from scheduling

Page 4 of 5

Page 4

forty-four hours per week, fifty-one
weeks per year (allowing for five week-
day holidays), a fifteen percent loss for
preparation and clean-up time, and fif-
teen percent time loss to allow schedule
flexibility. The resulting seventy percent
productive time is comparable to the pre-
viously operating hospital commission's
last definition of “billing minutes” which
is the time lapse from administration of
anesthesia until surgery is completed.

(it) Assume the annual capacity of one .
operating room dedicated to ambulatory
surgery is sixty-eight thousand eight
hundred fifty minutes. The derivation is
the same as (a)(i) of this subsection ex-

_cept for twenty-five percent loss for

prep/clean-up time and scheduling is for
a thirty-seven and one-half hour week.
Divide the capacity minutes by the aver-
age minutes per outpatient surgery (see
(a)(vii) of this subsection). Where survey
data are unavailable, assume fifty
minutes per outpatient surgery, resulting
in a capacity for one thousand three hun-
dred seventy-seven - outpatient surgeries
per room per year. :

(iii) Calculate the total annual capacity
(in number of surgeries) of all dedicated
outpatient operating rooms in the area.

(iv) Calculate the total annual capacity
(in number of minutes) of the remaining
inpatient and outpatient operating rooms
in the area, including dedicated special-

" ized rooms except for twenty-four hour

dedicated emergency rooms. When ded-
icated emergency operating rooms are
excluded, emergency or minutes should
also be excluded when calculating the
need in an area. Exclude cystoscopic and
other special purpose rooms (e.g., open
heart surgery) and delivery rooms.
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(b) Future need.

(i) Project number of inpatient and out-
patient surgeries performed within the
hospital planning area for the third year

rooms. Divide the outpatient component
of (b)(iv) of this subsection by sixty-
eight thousand eight hundred fifty to ob-
tain the area's shortage of dedicated out-
patient operating rooms.

of operation. This shall be based on the WE CONCUR: ELLINGTON and BECKER, JJ.
current number of surgeries adjusted for Wash.App. Div. 1,2008.

forecasted growth in the population Overlake Hosp. v. Department of Health

served and may be adjusted for trends in 200 P.3d 248

surgeries per capita.
END OF DOCUMENT
(ii) Subtract the capacity of dedicated
outpatient operating rooms from the
forecasted number of outpatient surger-
ies. The difference continues into the
calculation of (b)(iv) of this subsection. '

(iii) Determine the average time per in-
patient and outpatient surgery in the
planning area. Where data are unavail-
able, assume one hundred minutes per
inpatient and fifty minutes per outpatient
surgery. This excludes preparation and
cleanup time and is comparable to
“billing minutes.”

(iv) Calculate the sum of inpatient and
remaining outpatient (from (b)(ii) of this
subsection) operating room time needed
in the third year of operation.

(c) Net need.

(i) If (b)(iv) of this subsection is less
than (a)({iv) of this subsection, divide
their difference by ninety-four thousand
two hundred fifty minutes to obtain the
area's surplus of operating rooms used
for both inpatient and outpatient surgery.

(i1) If (b)(iv) of this subsection is greater
than (a)(iv) of this subsection, subtract
(a)(iv) of this subsection from the inpa-
tient component of (b)(iv) of this subsec-
tion and divide by ninety-four thousand
two hundred fifty minutes to obtain the
area's shortage of inpatient operating
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WA ADC 246-310-270 Page 1
WAC 246-310-270

Wash. Admin. Code 246-310-270

C
WASHINGTON ADMINISTRATIVE CODE

TITLE 246. HEALTH, DEPARTMENT OF
CHAPTER 246-310. CERTIFICATE OF NEED
Current with amendments adopted through December 3, 2008.

146-310-270. Ambulatory surgery.

(1) To receive approval, an ambulatory surgical facility must meet the following standards in addition to applic-
able review criteria in WAC 246- 310-210, 246-310-220, 246-310-230, and 246-310-240.

(2) The area to be used to plan for operating rooms and ambulatory surgical facilities is the secondary health ser-
vices planning area.

(3) Secondary health services planning areas are: San Juan, Whatcom, East Skagit, Whidbey-Fidalgo, Western
North Olympic, East Clallam, East Jefferson, North Snohomish, Central Snohomish, East Snohomish, Southwest
Snohomish, Kitsap, North King, East King, Central King, Southwest King, Southeast King, Central Pierce, West
. Pierce, East Pierce, Mason, West Grays Harbor, Southeast Grays Harbor, Thurston, North Pacific, South Pacific,
West Lewis, East Lewis, Cowlitz-Wahkiakum-Skamania, Clark, West Klickitat, East Klickitat, Okanogan,
Chelan-Douglas, Grant, Kittitas, Yakima, Benton-Franklin, Ferry, North Stevens, North Pend Oreille, South
Stevens, South Pend Oreille, Southwest Lincoln, Central Lincoln, Spokane, Southwest Adams, Central Adams,
Central Whitman, East Whitman, Walla Walla, Columbia, Garfield, and Asotin.

(4) Outpatient operating rooms should ordinarily not be approved in planning areas where the total number of
operating rooms available for both inpatient and outpatient surgery exceeds the area need.

(5) When a need exists in planning areas for additional outpatient operating room capacity, preference shall be
given to dedicated outpatient operating rooms.

(6) An ambulatory surgical facility shall have a minimum of two operating rooms.

(7) Ambulatory surgical facilities shall document and provide assurances of implementation of policies to
provide access to individuals unable to pay consistent with charity care levels provided by hospitals affected by
the proposed ambulatory surgical facility. The amount of an ambulatory surgical facility's annual revenue util-
ized to finance charity care shall be at least equal to or greater than the average percentage of total patient reven-

ue, other than medicare or medicaid, that affected hospitals in the planning area utilized to provide charity care
in the last available reporting year. o

(8) The need for operating rooms will be determined using the method identified in subsection (9) of this sec- tion.
(9) Operating room need in a planning area shall be determined using the following method:
(a) Existing capacity.

(i) Assume the annual capacity of one operating room located in a hospital and not dedicated to outpa-
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tient surgery is ninety-four thousand two hundred fifty minutes. This is derived from scheduling forty-
four hours per week, fifty-one weeks per year (allowing for five weekday holidays), a fifteen percent
loss for preparation and clean-up time, and fifteen percent time loss to allow schedule flexibility. The
resulting seventy percent productive time is comparable to the previously operating hospital commis-
sion's last definition of 'billing minutes' which is the time lapse from administration of anesthesia until
surgery is completed.

(ii) Assume the annual capacity of one operating room dedicated to ambulatory surgery is sixty-eight
thousand eight hundred fifty minutes. The derivation is the same as (a)(i) of this subsection except for
twenty-five percent loss for prep/clean-up time and scheduling is for a thirty-seven and one-half hour
week. Divide the capacity minutes by the average minutes per outpatient surgery (see (a)(vii) of this
subsection). Where survey data are unavailable, assume fifty minutes per outpatient surgery, resulting
in a capacity for one thousand three hundred seventy-seven outpatient surgeries per room per year.

(iii) Calculate the total annual capacity (in number of surgeries) of all dedicated outpatient operating
rooms in the area. :

(iv) Calculate the total annual capacity (in number of minutes) of the remaining inpatient and outpatient
operating rooms in the area, including dedicated specialized rooms except for twenty-four hour dedic-
ated emergency rooms. When dedicated emergency operating rooms are excluded, emergency or
minutes should also be excluded when calculating the need in an area. Exclude cystoscopic and other
special purpose rooms (e.g., open heart surgery) and delivery rooms.

(b) Future need.

(i) Project number of inpatient and outpatient surgeries performed within the hospital planning area for
the third year of operation. This shall be based on the current number of surgeries adjusted for forecas-
ted growth in the population served and may be adjusted for trends in surgeries per capita.

(ii) Subtract the capacity of dedicated outpatient operating rooms from the forecasted number of outpa-
tient surgeries. The difference continues into the calculation of (b)(iv) of this subsection.

(iii) Determine the average time per inpatient and outpatient surgery in the planning area. Where data
are unavailable, assume one hundred minutes per inpatient and fifty minutes per outpatient surgery.
This excludes preparation and cleanup time and is comparable to 'billing minutes.'

(iv) Calculate the sum of inpatient and remaining outpatient (from (b)(ii) of this subsection) operating
room time needed in the third year of operation.

(c) Net need.

(1) If (b)(iv) of this subsection is Less than a)(iv) of this subseétion, divide their difference by ninety-
four thousand two hundred fifty minutes to obtain the area's surplus of operating rooms used for both
inpatient and outpatient surgery. :

(ii) If (b)(iv) of this subsection is greater than (a)(iv) of this subsection, subtract (a)(iv) of this subsec-
tion from the inpatient component of (b)(iv) of this subsection and divide by ninety-four thousand two
hundred fifty minutes to obtain the area's shortage of inpatient operating rooms. Divide the outpatient
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component of (b)(iv) of this subsection by sixty-eight thousand eight hundred fifty to obtain the area's
shortage of dedicated outpatient operating rooms.

Statutory Authority: RCW 70.38.135 and 70.38.919. 92-02-018 (Order 224), S 246-310-270, filed 12/23/91, ef-
fective 1/23/92. Statutory Authority: RCW 43.70.040. 91-02-049 (Order 121), recodified as S 246-310-270, filed
12/27/90, effective 1/31/91. Statutory Authority: RCW 70.38.919. 90-16-058 (Order 073), S 248-19-700, filed
7/27/90, effective 8/27/90.

<General Materials (GM) - References, Annotations, or Tables>
- WAC 246-310-270, WA ADC 246-310-270

WA ADC 246-310-270
END OF DOCUMENT

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://elibraries. westlaw.com/print/printstream.aspx ?prit=HTMLE&destination=atp&sv=F... 2/27/2009



APPENDIX C



~Inthe Matter of

R ECEIVE D
| NOV 10 2006
STATE OF WASHINGTON :

DEPARTMENT OF HEALTH ' -
ADJUDICATIVE SERVICE UNIT OGDEN MURPEVIWALLAGE. 7

: . Docket No. 03-06-C-2001CN’
OVERLAKE HOSPITAL MEDICAL

K CENTER, a Washington .non-profit FINDINGS OF FACT,

' corporation; and KING COUNTY CONCLUSIONS OF LAW
PUBLIC HOSPITAL DISTRICT NO. 2, AND FINAL ORDER ON
~ dba EVERGREEN HEALTHCARE, REMAND

a Washington public hospital district,

Petitioners.

Vv‘ Nt N N Nt N e S g’ N’

APPEARANCES:

Petitioner, Overlake Hospital Medical Center, by
Ogden Murphy Wallace PLLC, per
Donald W. Black, Attorney at Law

Petitioner, King County Public Health District No. 2,
dba Evergreen Healthcare, by - »

Livengood, Fitzgerald, & Alskog, PLLC, per
James S. Fitzgerald, Attorney at Law

Intervenor, Swedish Health Services,
dba Swedish Medical Center, by
Bennett Bigelow & Leedom, P.S. per
Stephen I. Pentz, Attorney at Law

Department of Health Certificate of Need Program, by
Office of the Attorney General, per
Richard A. McCartan, Assistant Attorney General

PRESIDING OFFICER:  John F. Kuntz, Health Law Judge
Following the issuance of the Amended Findings of Fact, Conclusions of Law

and Final Order, Swedish Health Services (Swedish) filed a petition in King County

FINDINGS OF FACT,
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REMAND Page 1 of 19
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Superior Court appealing the order. The Superior C()ert remanjded‘ the matter f'or'further '
action. | |
ISSUES

1. Whether Swedrsh correctly included the number of surgenes performed at
- exempt ambulatory surgery center operatmg rooms in its WAC 246-310-270 calculation
of the surgical procedure, use rate, and correctly excluded the number of exempt
ambulatory surgery center operating rooms in its calculatien of the existing operatiﬁg
~ room capacity determlnatron’?

2 Whether the Program’s decision to grant the Swedlsh certificate of need
application should be granted'?

SUMMARY OF THE EVIDENCE

Randall Huyck, Robin Edward MacStravic, and Jody Carona testified at the

hearing. The following thirteen exhibits were ‘admi'ﬁed at the hearirlng: '
| Exhibit1:  The Swe'dish Certificate of Need Applicatien Record.

Exhibit 2: Health Service Area Map showing Southeast (yellow) and East
(blue) King County Service Areas.

Exhibit A: Program analysrs in the Northwest Nasal Sinus Center appllcatlon
' (Certificate of Need No.-1250).

Exhibit B:  Resume of Robin Edward MacStravic, Ph.D.

Exhibit C:  Deposition of Program Analyst Randy Huyck, taken August 27, .
2003 (pages 58 through 95). ‘

Exhibit D:  Facsimile dated August 20, 2003, with Program work sheets used
in the original analysis date of August 15, 2003.
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Exhibit E:

E-1 .
E-2:
- B
E-4v:

Exhibit F:

" Exhibit G:
Exhibit H;

Exhibit I:

Exhibit J:
J-1:
J-2:

J-3:

FINDINGS OF FACT,

Four ambulatory surgery center need methodology worksheets
prepared by Jody Carona, Health Service Planning & Development,
based on the Program's worksheets and data i in the record

,.demonstratmg the numencal need

“In the:- Swedrsh defmed plannlng area’ if all exempt ambulatory
-surgery center operating rooms are included in the available-

supply;

In the Swedish planning area if all surgeries performed in all
exempt ambulatory surgery center operating rooms are.excluded
from the use rate;

In the East Klng County plannlng area if all exempt ambulatory
surgery center operating rooms are included in the available .

supply; and |

In the East King County planning area if all surgeries performed in
all exempt ambulatory surgery center operating rooms are excluded
from the use rate.

Oversized Map of Proposed Service Area for Swedish ambulétory

surgery center (Exhibit 7 from the Huyck deposition).

Swedish Defined Service Area (actual Swedish defined service
area facilities per Department of Health directory of certified
ambulatory surgery centers and Swedish application).

Summary of East King Surgery 2001 Utilization Data and Use Rate
Calculations corrected Calculation of Need — Northwest Nasal
Surgery Center. -

2006 East King Secondary Health Service Area — Excluding
Exempt Facilities. ‘

Swedish Bellevue Ambulatory Surgery Center Need Methodology:
Methodology using 102/1000 use rate.
Methodology using 82/1000 use rate.

Methodology using 57/1000 use rate.
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. J4:
| Exhibit K:

' K-6:

Methodology using 76/1000 use rate

November 27, 2002 letter to Lori Aoyama, Health Facrlltres

~ Planning & Development,. from Randy Huyck (with attached copies.. . ..
~.ofthe Program’s .application of the ambulatory surgery.. center .
numeric need methodology contained in WAC 246-310-270:-

- Program methodology.

Methodolegy using Evergreen/Overlake number of surgeries
(prepared November 27, 2002).

Methodology using Northwest Nasal Sinus Center projected

surgeries (prepared November 27, 2002).

Methodology as prepared by applicant Nerthwest Nasal Sinus
Center (prepared November 27, 2002).

East King Ambulatory Surgery Center Survey CN Facilities
(prepared November 27, 2002).

East King Ambulatory Surgery Center Survey All Responding
(prepared November 27, 2002).

Based on the evidence and exhibits in this matter, the Presiding Officer enters

the following:

A Background

I. FINDINGS OF FACT

. 1.1 The Certificate of Need Program (the Program) granted Swedish Health

Services (Swedish) Certificate of Need No. 1264 to establish an ambulatory surgical

facility in Bellevue Washington. Overlake Hospital Medical Center and Evergreen

‘Healthcare (the Petitioners) appealed the Program’s demsron Swedish was permlﬁed

to intervene in the appeal.
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1.2 OnJuly 8, 2005, the Presiding Officer issued an Aménded Findings of
Fact, Conclusions of Law and Final Order (the Final Order). The Final Order reversed
| ;_:th‘e‘lfrpgram’s decision that granted the certificate of need to Qwedi§h.._" uF

4.3 OnAugust9, 2005, Swedish filed a Petition for Judicial Review in King
County Superior Court pursuant to RCW 34.05.530. On April 19, 2006, King County
Superior Court Judge Douglas North issued an Order Révérsing the Presiding Officer’s
Amended Findings of Fact, Conclusions of Law and Final Order, and Remanding fo the
Presiding Officer for Further Proceedings (the Remand Order). Judge North ruled, in 4
relevant part: |
Accordingly, the Presiding Officer’s Final Order is affirmed in part

and reversed in part. The case is remanded to the Presiding Officer,

based on the evidence presented by the parties to the Department of

Health during the application process and the adjudicative proceeding, to

(i) determine whether Swedish’s proposed ASC satisfies the certificate of .

need criteria, using the East King County planning area; and (i) address

any other issues raised by the parties in the prior adjudicative proceeding

and not previously addressed in the Final Order or this order. '
The Remand Order at 2.>

1.4 Surgery can be performeci on an inpatient or outpatient basis.! Inpatient
surgery is when a person'’s surgery requires board and room in a health care facility

(i.e., a hospital) on a continuous twenty-four-hour-a-day basis.2 Therefore, outpatient

surgery is when a person’s surgery requires less than twenty-four hour care. When a

! “Surgery” means that “branch of medicine dealing with the manual and operative procedures for
correction of deformities and defects, repair of injuries, and diagnosis and cure of certain diseases.”
Taber's Cyclopedic Medical Dictionary (14" Edition, 1981), at 1395.

? See WAC 246-310-010. ‘
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need exists for additional outpatient operating room capacity, preference is given to -
dedicated oUtpatient operating rooms.’ |

1.5 © When a person receives surgery on an outpatient basis, that :su'rg}e:ry.,can
pe performed |n an ambulétory surgfcal facility. An “ambulatory surgicall faéility”.is a‘ffee
standing entity that operates primarily for the purpose of performing outpatient surgical
h .procedures,'that' is surgery for patients who do not require hospitalization.4 To qualify
as an ambulatory sﬁrgical faéili.ty, the fécility must have a minimum of two operating
.rooms.‘r’ The facility can be located in a private physician.or dentist office. When the
use of the fadilify is not restricted to a specific individual or group practice, the facility
can qualify as an ambulatory surgical facility. When a facility’'s uée is restricted to a
specific individual or group practice, by deﬁn‘ition, it is not an ambulatory surgical |
facility.® These exempt fa;:ilitieé can be referred to as arhbulatory surgical center_s.7

16 Characterizing a facility as an .ambulatory surgiéal facility or an ambulatory
surgical center is important under the law. An ambulatory surgical facility must obtain a'
certificate of need to operate in the étafe of Washington.® An ambulatory surgical center

is exempt from the certificate of need requirement.

® WAC 246-310-270(5).
¢ - WAC 246-310-010. :
® WAC 246-310-270(8) and WAC 246-310-010. To “operate” is “to perform an incision or to make a

suture on the body or any of its organs or parts to restore health.” Taber's Cyclopedic Medical Dictionary

gEdltlon 14, 1981), at 990.
See WAC 246-310-010. :
" The term ambulatory surgical center is not defined in chapter 246-310 WAC. The term i |s being used to

help to differentiate between exempt and non- exempt facilities.
8 WAC 246-310-270(1).
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1.7  The decision whether to grant or deny an ambulatory surgical facility

certificate of need application is determined by usmg a mathematical formula or

.. ‘-fmethodology to determine whether there is a “need" for an addltlonal fac1l|ty (that i IS a.
N requnrement for additional operatmg room capamty) "To determlne whether need for an .
additional facility exists requires the identification of a geographic region known as a
secondary health services planning area (the health planning area).'® If the applicant
can show there is a net need for dedicated outpatient operating rooms in the _relevant

" health planning area in the future (three years after the_applicant anticipates starting .the
-~ operation of the facility) the application is_granted. If no need exists, the applicetibn is

‘ denied..
| 1.8 Need exists if more operating room capacity is required in'the project year.
Capacity speaks to the number of surgeries that can be performed in an operating
_room. The stirgery information is obtained from inforrﬁation derived from su&eys
provided by facilities in the health planning area of by use of a defadlt figure provided in
the regulation. Facilities; in a health planning area are not reqdired to complete the
surveys regarding surgical capacity at their respective fac_ilities. Thus, the capacity
calculations in any given application are affected by the nurﬁber of facilities that reply td

the submitted surveys."’

® WAC 246-310-270(9).

1 WAC 246-310-270(3). -
" The Program analyst acknowledged at hearing that an issue exists with any use rate calculations, as

the figure is-calculated without receiving complete surgical statistics.
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1.9 Deciding whether future operating room capacity is nécessary'requires the
calculation 'of'a figure known as a “usé rate.” The use rate .means aiprojection of the
'numbe,r of inpatient and. outpatiént surgeries within "thv_-e apbﬁcant’s‘_ hea‘l:_th‘_.b._l‘annj_ihgﬁaf}e_a"’ o
for the applicant's target year (the _third.year of operation).’? The prdjé’c‘tion.i_s based on -
the current number of‘surgeﬁes iadjuls.ted for the forecasted growth in the population .
.sverved, and may be adjusted for trends in surgeries per capita (that is, surgeries
' accordihg to the number of ind'ividuals). The use rate is represénted by a. pércentage of
surgeri'es required per each one thousand population (for example, 100 surgeries per
each 1000 individuals, or 100/1000). |

1.10 When calculating the use rate for a health planning aréa, it is necéssary to -
include the surgical volume or number of surgeries that have been performed both in
ambulatéry surgical centers (that is, sdrgical centersA tﬁat are Exempt from the
requirement of obtaining a certificate of need) and ambulatory surgical facilities (non-
exempt facilities which are required td obtain a certificate of need). When calculating
the number of exisﬁﬁg facilities in a health service area, it is necessary to exclude from
that count the number of operating rooms from ambulatory surgibal centers (exempt
: Afacilities). The calculation performed undef this regulétion requires a comparison of
separate concepts: (1) The total volume or number of inpatient and 6utpatient surgeries
‘which have been performed in the planning érea; and (2) the amount of capacity or
facilities needed to accommodate the number of anticipated future surgeries (based on

the anticipated increase in the population) in the health planning area.

" 12 See WAC 246-310-270(9)(b)(i).
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1.11  The number of anticipated future surgeries can be calculated by applying

the use rate to the anticipated future populatlon Determlnmg whether an individual wnll

o obtaln that future surgery,.in an ambulatory surglcal center (an exempt facmty) oran ' _f‘_;ﬁ:{_ '

i ~ambulatory surgical facility (a non-exempt facmty) cannot be reduced to a mathema’ucal{
formula._ The first concept (ahticipated future surgeries) is a_numerical value. The
second concept (the location of the fufure surgery) cannot be determined with
mathematical certainty. For example, a patient who may qualify for surgery at an
exe'mpt ambulatory surgical cen;cer in the present may not qualify for surQery in the
future at the same exempt facility. Another example is a surgeon who holds surgical
privileges at an exempt ambulatory su'rgical center in the present, may not hold surgical
privileges at the same facility in fufure. Finally,' the exempt ambulatory surgical center
may no longer exist. |

B. Negd. - | o

1.12  What does this mean for celculéting the need methodologY? It means
capturing all current surgical capacity statistics from ambulatory surgical facilities
(non-exempt facilities)'énd ambuletory surgical centers (exempt facilities) in calculating
existing capacity, but calculating future need considering only ambulatory surgical
facilities to ensure that the patients have access to surgical facilities in the future.

1.13 Swedish submitted its application to establish th.'e free-standfng
ambulatory surgical facility in November 2002. Under its application, the third year of -
operation would be 2006. Swedish provided need calcutation information ae a part of its
application. The Swedish information shows that with a use rate of 102/1000 (based on
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National Center for Health Statistics data) and a population of 533,055 in 2004 (based

'on the Northwest Nasal Sinus Center application) there existed a net need for 5.9

'outpatlent operatmg rooms.: PR 31 6—317 With a use rate of 82/100 (obtamed from the.f . -

" Northwest Nasal Sinus Center application) and using the same 2004 populatxon figure,
‘there existed a net need for 1.0 outpatient operating rooms. PR 319.

1.14 The SWedish need calculations under WAC 246-310-270(9) included all
surgery date, whether those surgeriés”were performed in an ambulatory surgery center
(an ekempt facility) or an ambulatory surgical facili’éy (a non;exempt facility). Wheﬁ
calculating whether need exxsted Swedish performed those calculations using only
ambulatory surgical facmty operating rooms to show the existence of a surplus or
shodage of dedicated outpatient operating rooms.

1.15 The Program submltted need figures at hearing based on lnformatlon
contained in t_he Swedish application records. With a use rate of 82/1000 and a 2006
population figure of 546,288, theré existéd a net neéd for 5.39 dedicated outpatient
operating rooms. Exhibit J-2. |

| 1.16 The Program need caiculations under WAC 246-31()—270(9) inpluded all
- surgery dallta,' whether those surgeries were performed in an ambulatoryAsurgiCal center
(an exempt facility) or an am:bulafory surgical facility (a non-exempt facility). When
calculating whether need existed, the Program performed thosé calculations using only
ambulatory surgical facility operating rooms to show the existence of a surplus or

shortage of dedicated outpatient rooms.
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1.17 'lnformatiort in hoth the Swedish application and the Program’e certificate
of need analysis. show need exists. ‘However, Swedish used 2004 population
. mformatron as opposed to 2006 populatlon fi gures (the third year of operatlon) as
"reqwred under WAC 246- 310 270(9)((b)(i). The Northwest Nasal Sinus Center use. rate
(82/1000) was based on state population information as opposed to national population
figures from the National Center for Health Statistics (102/1000).

118 In calculating whether operating room need exists, the appropriate use
rated is be 82/1000, as this figure is derived from state population information and the
appropriate health planning area. The appropriate population information is the 2006 .
population information from the East King County health planning area. That poputatiOn
figure is 546,288. See Exhibit J-2. The oalculation’s show a net need for an additional
5.39 dedloated outpatient operating rooms. Therefore need exists.

.19 Al surgery data (the total number-of surgerres performed) was" rncluded in
the calculations in Finding of Fact 1.18 above, whether those surgerles were performed
i‘n én ambulatory surgical center (an exempt facility) or an ambulatory surgical facility (a
non-exempt facility). When calculating whether need existed in Finding of Fact 1.18,
calculations were performed using only ambulatory surgical facility outpatient operating ,
rooms o show a shortage of dedicated outpatient operating rooms in the East King
County health planning area.

C.  Remaining Certificate of Need Criteria.

1.20 Swedish provided financial information to ehow that the imrhediate and

long range capital and operating costs for its proposed ambulatory surgical facility
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project could be met. The Program considered whether the Swedish project was
i ﬂnancnally feasible by usmg a financial ratio analysis to assess the financial impact of
’ the pro;ect on the overall facmty operation. PR 563—564 The Program also compared
costs of the project and determined the Swedish project would not result in an
| unreasonable impéct Aon the costs and charges for health services within the service
area. PR 565. Swedish provided sufficient information to show that it could finance the
. project from available cash reserves. PR 566. | |

1.21 Swedish provided information to show that it could meet the structure and
process (quality) of care for the p'roject. Swedish provided sufficient information inits .
application to show that it could meet staffing requ'irements, establish sufficient ancillary
and support services and would conform to any épp’licable legal requirements.
PR 566-568. |

1.22 Swedish prévided informtior in its application to show that it could meet
' .the cost containment requirements of the project. Swedish provided information to
.show it had considered whether there were any superior alternatives to its proposal to
establish an ambulatory surgical facility, and that the project would not have an.impact
on the costs and charges to the public. PR 56’6-—’568. .

| Il. CONCLUSIONS OF LAW

2 1 . The certificate of need program is regulated pUrsuant to chapter
70.38 RCW and chapter 246-310 WAC. The dev‘elopment. of health services and
resources should be accomplished in a planned, orderly fashion, consistent with
identified priorities and without unnecessary duplication or fragmentation.
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RCW 70.38.015(2).
| 2 2 In all license application cases, the burden shali be on the applicant to.
estabhsh that the application meets all appllcabie criteria. WAC 246 10 606.. 13 The '
- Program then decides whether to grant or deny a certificate of need appllcatlon The
Program‘s written decision must contain sufficient information to support the Program S
decrsron granting or denylng the applrcation See WAC 246- 310-200(2)(a) see also'In
re Aubum Regional Medlcal Center, Docket No. 01 -05-C-1052CN (February 20, 2003).
Evidence is admissible in certificate of need hearings if it is the kind of evidence on
which reasOnably prudent persons are accustomed to rely on in the conduct of their
affairs. RCW 34.04.452; WAC 246-10-606. |
2.3 Ingeneral a certificate of need heanng does not supplant the certiflcate of
-need application review process. Rather, the hearing assures that the procedural and
substantive rights of the parties have been observed and factual record supports the
Program s decrsnon and analysis. /n re Ear, Nose, Throat, Docket No. 00-09-C- 1037CN
(April 17, 2001) (Prehearing Order No. 8). While the hearing does not supplant the
certificate of need review process under nOrmal circumstances, the King Count Superior
Court remanded the proceeding to the Presiding Officer in this case to determine
whether the application should be granted using information contained in the application
record regarding the East King County planning area. The remand order also requrred

the Presiding Officer to address any other issues raised by the parties in the prior

3 Certificate of need proceedings are governed by the Administrative Procedure Act (chapter 34.05
RCW), chapter 246-310 WAC and chapter 246-08 WAC. WAC 246-310-610: The relevant sections in
chapter 246-08 WAC were replaced in 1993 by chapter 246-10 WAC. WAC 246-10-101
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adjudicative proceeding and not previously addressed in the Final Order or this order.
: See the Remand Order, page 2. |
: A Flrst Remand Issue: Need
N 2.4 There is sufficient |nformat|on in the Swedlsh appllcatlorl ﬁle to ensvxrer the‘.'_ :
first issue identified in the Remand Order, specifically to determrne whether the
ambulatory surgical facility proposed by Swedish satisfied the certificate of need criteria
- using the East King Courrty planning area. See Findings of Fact 1.13 through 1.18.
Regarding the 2006 project year, there is need for an additional 5.39 operating rooms in
the East King County planning area. See Finding of Fact 1.18.
B. Second Remand Issue: Issue Not Previously Addressed in Earlier Final Order.

’ 2.5 ~ Answering the first issue (determlnmg if need exxsts in the East King
County planning area) requires answering another issue that was not addressed in the
Amended Final Order. -Tha't iesue is'whether, when calculating operating room need
under WAC 246-310-270(9), the applicant can include the number of surgeries
r)erformed at an exempt ambulatory surgical center when d.eterminind the surgical
procedure use rate, but exclude the number of operating rooms in an exempt
ambulatory surgical center from the codnt in existing capacity. The Certificate of Need
Program has historically used this approach in reviewing ambulatory surgical facility
app.lications.

- 2.6 Therule which is applied is WAC 246-310-270. That rule provides, in

pertinent part:
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(9) Operating room need in a planning area shall be defermined
using the following method: ‘

(i) Calculate the total annual,capacity (in number of R

o “::“‘-SUTQEIfiés).,pf all dedicated outpatient operating rooms'in the
“area. : , o ORTETTRL L R

@ Existing capacity. ,

(iv) Calculate the total annual capacity (in number of
minutes) of the remaining inpatient and outpatient operating rooms
in the area, including dedicated specialized rooms except for
twenty-four hour dedicated emergency rooms, When dedicated

' emergency operating rooms are excluded, emergency or minutes
should also be excluded when calculating the need in the area.
Exclude cystoscopic and other special purpose rooms (e.g. open
heart surgery) and delivery rooms. ' '

(b) Future need.

(i) Project number of inpatient and outpatient surgeries
performed within the third year of operation. This shall be based on
current number of surgeries adjusted for forecasted growth in the
population served and may be adjusted for trends in surgeries per
capita. »

(i) Subtract the capacity of dedicated outpatient operating
rooms from the forecasted number of outpatient surgeries. The
difference continues into the calculations of (b)(iv) of this
subsection. ‘ : .

(iiiy Determine the average time per inpatient and outpatient
surgery in the planning area. Where data are unavailable, assume
one hundred minutes per inpatient and fifty minutes per outpatient
surgery. This excludes preparation and cleanup time and is
comparable to “billing minutes”.

(iv) Calculate the sum of inpatient and remaining outpatient
(from (b)(ii) of this subsection) operating room time needed in the
third year of operation.

(c) Net Need.
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() If (b)(iv) of this subsection is less than (a)(iv) of this
subsection, divide their difference by ninety-four thousand two
hundred fifty minutes to obtain the area’s surplus of operating

" rooms used for both inpatient anid outpatient surgery. :

(i) 1f (b)(v) of this subsection is greater than (a)(v) of this- =~

subsection, subtract (a)(iv) of this subsection from the inpatient
component of ()(iv) of this subsection and divide by ninety-four -
thousand two hundred fifty minutes to obtain the area's shortage of
inpatient operating rooms. Divide the outpatient component of
(b)(iv) of this subsection by sixty-eight thousand eight hundred fifty
to obtain the area’s shortage of dedicated outpatient operating
rooms. : '

WAC 246-310-270(9) (emphasis added).

2.7  When capturing outpatient surgery d‘ata (the number of surgeries) for use
in calculating future need, all outpatient surgery datai should be included in the final data
figdre. All outpatient surgery data means data from both exempt and non-exempt
facilities. The plain language of WAC 246-310-270(9)(a)(iii) requires that operating
room need shall be determihed"‘using the total annuél, capacity (in number of surgeries)

- of all dedicated outpatient Qperéting rooms in the area. The plain language of the rule
does not differentiate between exempt (ambulatory surgical centers) and non-exempt
(ambulatory surgical facilities). Rules of statutory construction apply to administrative
rules and regulations, particularly where they are adopted pursuant to express
legislative authority. See State v. Burke, 92 Whn.2d 474, 478 (1979). Where the
meaning of a provision is plain on its face, the couit must give effect to that plain
meaning as an expression of legislativé intent. City of Olympia v. Drebick, 156 Wwn.2d
289, 295 (2006) (citing Departmént of Ecology v. Campbell & Gwinn LLC, 146 Wn.2d 1,
9-10 (2002). '
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2'.8 ~ The next question is whether the WAC 246-310-270(9)(b) and (c)

language is equally clear regardlng the calculation of operatrng room need’? In other

e words IS ’the ‘operating room. need calcula’uon restrlcted to only the number of

" .. ‘non-exempt (ambulatory surglcal facmty) operatmg rooms, or all operatmg rooms -

| .consistent with the reading of WAC 246-310-270(9)(a). A readlng of the regulatory
language in WAC 246-310-270(9)(b) speaka to projecting the number of inpatient and
outpatient surgeries performed in the planning area. This Ianguage appears to be all
inclusive, similar to a reading of the capacity language set forth in WAC 246-310-
270(9)(a). | |

2.9 However, the language of WAC 246-310-270(9)([)) and (c) cannot be read

rn isolation. A provision's plain meaning may be ascertairred by an examination of the
statute in which the provision at issue is found, as well as related statutes or other
" “'provisions of the same act in which the provision is found. City of Olympia ‘v. Drebick,
156 Wn.2d at 295 (internal citations omitted). The legislative declaration of public pollcy
states that health planning should promote, maintain, and assure that all citizens have
acces,sib_lé health services. See RCW 70.38.015(1). If the more mclusrve approach
were followed, the calculation of available operating rooms would‘ include ambulatory
surgery center (exempt) operating rooms that would not be available to many of the
individuals within the health planning area. See Findings of Fact 1.11 and 1.12. For
rhis reason, while all surgeries from whatever source should .be included in the existing

capacity calculations under WAC 246-310-270(9)(a), that inclusive approach should not

FINDINGS OF FACT,

CONCLUSIONS OF LAW .

AND FINAL ORDER ON

REMAND Page 17 of 19

Docket No. 03-06-C-2001CN




be used in deterfnining the future need/net need calculation under WAC 246-310-270(9)'
(b) and (o). | |
| lil. ORDER -

" "Based on the foregoing Findin.gs.of Fact and Conclu‘sions of Lawof t.he;A'nlwend'e(.i .
Finél Order, ana the above Findings of Fact and Conclusions of Law followihg the King
County Supe'rioriCourt remand order, it is ORDERED:

3.1 | There is a net need for 5.39 additional dedicated outpatient operating
rooms in the East King County planning area in the 2006 project year.

3.2 ‘Certificlate of Need No. 1264 for Swedish Health Services to establish an
ambulatory su'rgical'facility in Bellevue, Washington, is GRANTED.

3 A
Dated this j day of November, 2006.

JOHN K \KUNTZ, Health Law Judge
~= - Presiding Officer

NOTICE TO PARTIES

_ -~ Either party may file a petition for reconsideration. RCW 34.05.461(3); .
RCW 34.05.470. The petition for reconsideration must be filed within 10 days of service
of this Order with: , : -

Adjudicative Service Unit
P.O. Box 47879
Olympia, WA 98504-7879

And a copy must be sent to:

Certificate of Need Program
P.O. Box 47852
Olympia, WA 95204-7852
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" The petition must state the specific grounds upon which reconsideration is requested

" and the relief requested. The petition for reconsideration is considered denied 20 days
after the petition is filed if the Adjudicative Service Unit has not responded to the petition
~ orserved written notice of the date by which action will be taken.on the petition. .

LA petiﬁon for.judicial review must be filed and. served wit_hin.FSO déys.aﬁefgs,ervi'ce

- of this Order. RCW 34.05.542. The procedures are identified in chapter 34.05 RCW,

Part V, Judicial Review and Civil Enforcement. A petition for reconsideration is not
required before seeking judicial review. If a petition for reconsideration is filed,
however, the 30-day period will begin to run upon the resolution of that petition.

This order remains in effect even if a petition for reconsideration or petition for
-~ judicial reviewed is filed. “Filing” means actual receipt of the document by the '

Adjudicative Service Unit. RCW 34.05.010(6). This Order was “served” upon you on
the day it was deposited in the United States mail. RCW 34.05.010(19). ‘
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STATE OF WASHINGTON
DEPARTMENT OF HEALTH
ADJUDICATIVE SERVICE UNIT

. Inthe Matter of:

OVERLAKE HOSPITAL MEDICAL
CENTER, a Washington non-profit
Corporation; and KING COUNTY
PUBLIC HOSPITAL DISTRICT NO. 2,
Dba EVERGREEN HEALTHCARE,
A Washington public hospital district,

Pe‘titioners.

. .
S Nt S N S et st e e ¥ e et

APPEARANCES:

Petitioner, Overlake Hospital Medical Center, by
Ogden Murphy Wallace PLLC, per
Donald W. Black, Attorney at Law

Petitioner, King County Public Hospital District No. 2,
~ dba Evergreen Healthcare, by

Livengood Fitzgeraid & Alskog PLLC, per

James S. Fitzgerald, Aftorney at Law

Intervenor, Swedish Health Services,
dba Swedish Medical Center, by -
Bennett Bigelow & Leedom P.S., per
Stephen | Pentz, Attomey at Law

Department of Health Certificate of Need Program, by
The Office of the Attorney General, per
Richard A. McCartan, Assistant Attorney General

PRESIDING OFFICER:  John F. Kuntz, Health Law Judge
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The Presiding Officer, through authority delegated to him by the Secretary of

Health, conducted a hearing on January 8 and January 9, 2004, in Tumwater,

Washington. On May 27, 2003, the Certificate of Need Program denied the joint open-
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heart surgery (OHS} and percutaneous transluminal coronary angioplasty (PTCA)
application filed by Overlake Hospital Medical Centér and Evergreen Healthcare.

" Remanded.

ISSUES

Did the Program correctly calculate “current capacity” in step one of the open-
heart surgery need methodology when analyzing-the Petitioners’ open-heart surgery

facility application?

If the Program did not correctly calculate current capacity, must the Program
engage in the rule making process under the Administrative Procedure Act (chapter

34.05 RCW) before correcting its current capacity computation?

- When it consistently followed a different interprétaﬁdn of the current capacity
definition when approving previous applications, is the Program estopped from
computing the planning area’s current capacity using the “correct” definition?

Would granting the Petitionérs’ application cause the reduction of an existing
program below the 250 OHS minimum volume standard under WAC 246-310-261(3)(c),
when the existing program’s OHS surgery numbers were already below the minimum
volume standard at the time of the application? '

SUMMARY OF DECISION

The Program did not correctly apply the need forecast methodology set forth in
chapter 70.38 RCW and WAC 246-310-261 when analyzing the Petitioners’ open-heart
surgery application. The Program failed to calculate current capacity in a manner
consistent with the regulatory definition set forth in WAC 246-310-261(5)(b) when
calculating step one of the forecast need methodology.

The method of calculating current capacity is a question of law rather than an
issue of fact, and the Program is not estopped from correcting its calculations consistent
with the regulatory language even though it consistently calculated current capacity
using a different interpretation of the same regulatory language. Given the regulation is
unambiguous on its face, the Program is not required to engage in the APA rule-making
process before interpreting the current capacity regulatory language to the Petitioners’

joint application.
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The language of WAC 246-310-261(3)(c) does not directly address the issue of
the reduction of an existing OHS program that has not reached the 250 OHS minimum
standard. Because it is ambiguous, statutory construction rules apply in interpreting the
regulation. When read in context with other chapter 246-310 WAC provisions, and
given that tertiary health services providers are required to reach sufficient patient
- volumes to optimize provider_ effectiveness and quality of services, any reduction of an
existing providers voiume, even for an existing provider that has not reached the
minimum standard, appears contrary to the legrslatlve intent of chapter 70.30 RCW and
WAC 246-310-261(3)(c).

PROCEDURAL HISTORY

On August 30, 2002, Overlake Hospital Medical Center and Evergreen Hospital
Medical Center {the Petitioners) ﬁled a joint application for a certificate of need to
* establish an open-heart surgery (OHS) and nonemergent p’erCLrtaneous transluminél
coronary angioplasty (PTCA) service program at the Evergreen Healthéare facility. The
Program denied the joint application on‘ May.27, 2003, and the Petitioners appealed the
Program's denial decision on Juné 24, 2603. A three day hearing was scheduled for
January 7 - 9, 2004, Swedish Health Serviceé requested, and was granted,
intervention on a limited basis under RCW70.38.11 5(10) on August 29, 2003.
Prehearing Order No. 1. |

On November 12, 2003, the Intervenor moved to consolid_até the Good
Samaritan and Overlake/Evergreen proceeding, arguing the two proceedlngs involved
similar factual and legal issues. The Program filed a memorandum in support of the
Intervenor’'s motion on November 17, 2003. The. consolidation motion was denied on
the grounds that Good Samaritan and the Petitioners were not considered competing

parties and the Intervenor (Swedish) had not intervened in the Good Samaritan matter.

Prehearing Order No. 5.
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On November 14, 2003, the Program moved to remand the decision on the
Petitioners application to correct errors the Program contended it made in applying the
OHS/PTCA methodology. The Program argued OHS ﬁgures from Harrison Hospital (a

faciiity iocated in the same heaith service area that recentiy received an OHS/PTCA
ceriificate of need) were not included in the WAC 246-310-261 caléulations and figures
relating to DRG 514 and 515 needed to be included under WAC 246-31 0-261(5)(6).
. The Petitioners opposed the remand motion, arguing: |
(1)  Neither the APA nor agency fegﬁiatiosns permitted remand of an
agency decision durjng an adjudicative proceeding to review
agency errors;

(2) A remand action would effectively continue the hearing date without
showing any good cause existed to do so; and

(3) The Petitioners disagree that any methodology errors exist in the
present case. ‘

‘"The remand mdﬁbn was denied on December 15, 2003. Prehearing Order No. 6.
On December 15, 2003, the Progrém moved for summary judgment, arguing:
(1)  The three changes made to the methodology were “correct’;

(2)  The properly performed methodology mandates a denial of the
application; and ‘ ~

(3)  The Program was not equitably estopped from correcting the
methodology under Washington case law.

The Petitioners opposed the motion as untimely, as it was filed less than 28 days
before the scheduled hearing date. See CR 56. Because it was unclear that the

Program’s most recent interpretation of WAC 246-310-261 was “correct”, and given the
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timing of the filing of the motion, the Presiding Officer denied the summary judgment -
motion on December 19, 2003. Prehearing Order No. 8.
: " The certificate of need application file was admitted as an exhibit at the
pre heaﬁ‘r’:g conference. Prenearing Order No. 8. The 'néén‘ng was conducied on
January 8 and January 9, 2004. The parties agreéd to incorporate the Good Samaritan
hearing exhibits in the present hearing. OE RP at9 - 10'. The Good Samaritan
exhibits were: |
‘Exhibit 1:  Certificate of Need application (Good Samaritan).
Exhibit 2: OHS Current Capacity (1998 — 2001), brepared December 3, 2003
(new methodology differing from the one attached to the Program'’s
denial decision). ’
Exhibit 3: DRG 514 and 515 procedures by hospital/state for 2001.
Exhibit 4: OHS Current Capacity (1999- 2001) prepared December 3, 2003
ggasri)z'ation of Exhibit 2, takinjg- into account DRG codes 514 and

Exhibit 5: Calculation of'(:Sood.'Samaritan Hospital's proposed OHS Program
on Tacoma General Hospital.

Exhibit 6: Curriculum Vitae for Nayak L. Pollisar, Ph.D., dated September 22,
2003.

Exhibit 7: Regression analysis charts (using data from 1997 to 2001).

Exhibit 8: Charts regarding internal referral of cases; cumulative percentage
of cases vs. average length of stay; and cumulative proportion of
cases vs. DRG WT 2 for St. Joseph Medical Center and Tacoma
General Hospital (re: acuity).

" The parties agreed to incorporate portions of the Good Samaritan hearing transcript in the present
hearing. For sase of reference the Good Samaritan report of proceedings is referred to as GS RP, and
the Overlake/Evergreen report of proceedings as OE RP. Reference to the application record is identified
by the abbreviation AR and the relevant page number. References to the hearing transcript will be
identified by the abbreviation RP (report of proceeding), and referenced by the specific RP and relevant

page number.
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Exhibit 1  Comparison of Tacoma General Hospital and St. Joseph Medical
Center on case acuity (DRG WT 2)

" Exhibit 10:  Second Declaration of Charles Frank (w1th attachments). Admltted
' - ona hmlted basis. i _

- Exnibit 11:  Depariment of Heaith anaiysis granting OHS/PTCA certificate of
: need to Harrison Memorial Hospital, dated November 2, 2001.

At the Overlake/Evergreen heaﬁng the following additional exhibits were
admitted (except where noted):
Exhibit 13:  Rick Ordos declaration in lieu of testimony, dated January 8, 2004.

Exhibit 14:  Petitioners’ Designation of Testimony (with excerpts of testimony -
index and portions of Exhibits 15 — 19%), dated January 6, 2004.

Exhibit 15: Randy Huyck deposition (Good Samaritan) (10/23/03). i
Exhibit 16:  Randy Huyck deposition (Evergreen) (11/12/03).

Exhibit 17: Karen Nidermayer deposition (Good 'Saman'tan) (10/20/03 and
10/21/03).

. Exhibit 18:  Karen Nidermayer deposition (Evergreen) (11/12/03).
Exhibit 19:  Janis Sigman deposition {Evergreén) (11/12/03).

Exhibit 20:  Attachment 20 — Open Hear’t Surgery Forecasts by HSA | Average
Use Rates.

Exhibit 21 :v OHSD Document prepared by Karen Nidermayer (revised) 6/30/98.

Exhibit 22:  Northwest Hospital — University of Washington certificate of need
analysis, dated May 16, 1997.

Exhibit 23:  Appendix | — Open Heart Surgery Need Methodology per WAC.

2 This exhibit included an excerpt of Ms. Benedict's cross examination of Karen Nidermayer from the
Good Samaritan proceeding, Docket No. 03-07-C-2002CN, on December 8, 2003. Given that the Good
Samaritan record was made a part of this hearing record, this two-page document was not offered or

marked as a separate exhibit.
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‘Exhibit 24

" Exhibit 25:

g

| Exhibit 27:
Exhibit 28:
Exhibit 29:
Exhibit 30:
: Exhieit 31:
Exhibit 32:
Exhibit 33:
Exhibit 34:
Exhibit 35:

Exhibit 36:

Exhibit 37:

Exhibit 38:

Exhibit 39:

TS L 26-
CXAUHIUR £0.

St Mary Medical Center certificate of need analysis, dated July 21,
1997.

Central Washington Hospital certn’ cate of need analysis, dated
February 19, 1999.

GHiSD document prepared by Karen Nidermayer (revised) 8/28/92.

Kadlec Medical Center — Kennewick General Hospital certificate of
need analysis, dated February 6, 1998.

Kadlec Medical Center — Kennewick General Hospital certificate of
need settlement analysis, dated November 5, 1999.

Open Heart Surgery Projections prepared by Karen Nidermayer,
dated October 6, 1999.

Mary Bridge Children's Hospital — Tacoma General Allenmore
Hospital certificate of need application, dated March 13 2000.
Denied on grounds of relevance.

‘Withdrawn.

Open Heart Surgery Projeotibns prepared by Karen Nidermayer
(revised), dated 11/07/00.

Karen Nidermayer email re: OHS data request sent December 23,
2003.

OHSD document prepared by Karen Nldermayer prepared
1/7/2004.

Jody Carona Matrix of Certificate of Need Open Heart Surgery
Decisions (Adult Only) 1993 —2003. Admitted on a Limited Basis.

Overlake/Evergreen Certificate of Need Application file.

CD-ROM disc containing open heart surgery analysis, created
December 2003.

Copy of Federal Régieter, Vol. 66, No. 148 (66 FR 39828).

Copy of Department of Health Memorandum from Joe Campo to
Open Heart Surgery Advisory Committee, dated August 7, 1991.
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Exhibit 40:
Exhibit 41:

Exhibit 4z:
Exhibit 43:
Exhibit 44:

Exhibit 45:

Exhibit 46:

Steps 5 and 6A per Karen Nidermayer's capacity method, prepared
January 7, 2004.

Adult Open Heart Surgery Discharges from Overlake Hospital
Medical Center (CHARS) from 1994 through 2001.

Kadiec Miedical Center/Kennewick General Hospital Open-Heart
Analysis (reconciliation of Step C per DOH Analysis to CHARS data
provided by DOH 1996 email file).

Harrison Memorial Hospital Open-Heart Analysis (reconciliation of
Step C per DOH Analysis to CHARS data provided by DOH on CD-

ROM).

Recommended Standards and Forecasting Method for Certificate
of Need Review of Open Heart Surgery Programs, Open Heart
Surgery Advisory Committee, September 1991.

Copy of Department of Health Memorandum from Joe Campo to’
Open Heart Surgery Advisory Committee, dated August 26; 1991.

Summary and Analysis of Written Comments on Proposed
Certificate of Need Rules on Open Heart Surgery and
Nonemergent Interventional Cardiology Services, undated (ten

pages).

The parties agreed to incorporate the Good Samaritan hearing record into the

Overlake/Evergreen record to avoid having to repeat the testimony of withesses

presented at the prioir hearing. OE RP at 8. The Petitioners reserved the right to objec_:t

to portions of the Good Samaritan record, and agreed to file those objections no later

than the date of filing their initial closing brief. OE RP at 7 —8. The parties were

granted permission to file briefs in lieu of closing argument. OE RP at 329 — 300;

Posthearing Order No. 1. The hearing record was closed on May 3, 2004. Posthearing

Order No. 2. The date for issuance of the final order was extended. Posthearing Order

Nos. 3 & 4
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HEARING

The Petitioners filed a joint application to develop and manage an open-heart
sﬁ,_r_g’e‘ry and elective interVention program l.oéated at Evergreen Hospital Medical Center
(EHMC). ARat 1199. Overlake Hosbitg‘l Medical Center {(OHMC) began operating its
own open-heart surgery and elective inte‘rventiona'l program fn November 1986. AR at
1210. EHMC would be the Iegél operator, but the Petitioners would éstablish a new
entity, the Eastside Cardiac Care Alliance (ECCA), that would ultimately enter into an
agreement with EHMC and OHMC and. be responsible for the day-to-day operations of
| a single open-heart program operating at the two hospitals. The Petitioners anticipated
joint management would include medical stafﬁng, policies and précedures, quality
assurance, professional education and com'munity outreach. AR at 1211. To support
this goal EHMC and OHMC entered into a Memorandum of Understanding. ARat
1219, 1230 —1233.

Consistent with WAC 246-310-261(3)(d), the Petitioners initially provided that the
OHMC cardiéc surgeons would also staff the EHMC program, with a third surgeon to be
recruited prior to the opening of the service. AR at 1246. The Petitioners did not
anticipate any problems addressing the emergency needs of the service area
population required under WAC 246-310-261(3)(e), and anticipated the higher risk
patients would be referred to OHMC. AR 1246. In response to the Program’s request
for supplemental information, the Petitioners stated no contract existed but considered
the employee-employer relationship of OHMC with its cardiac surgeons would ensure
the availability of OHMC surgeons for emergency surgery on a 24/7 pasis. AR 1451.
FINDINGS OF FACT,

CONCLUSIONS OF LAW
AND ORDER OF REMAND Page 9 of 29

Docket No. 03-06-C-2005CN



'fhey set out those instances when they anticipated patient transfers, and provided a
sample transfer agreement regarding emergency-access. AR 1451, 1479 ~ 1482.
Open heart surgery (OHS) énd'percutahebus translumenal coronary angioplasty
{PTCA) services are “tertiary heaith services”, which are specialized services that meet
complicated medical needs of people and require sufficient patient volume to optimize
provider effectiveness, quality of service and improved outcome of care.
: -RCW,70.38.025(14). An applicaht seeking to establish a tertiary health service must

apply for a certificate of need. RCW 70.38.105(4) (f); WAC 246-310-020(1)(d)(iE).
. OHS is a specialized surgical procedure uti{izing'é heart-lung bypass machine.
WAC 246-310-261. OHS does not include organ transplantation. Nonemergent PTCA
services are performed in institutio’ns'having an established on-site OHS program
capable of performing emergency open heart surgery. WAC 246-310-262. An
OHS/PTCA application must also meet the generfal certificate of need review. criteria set
forth in WAC 246-310-210 through 246-310-240. WAC 246-31 0-261 (2).

To assist poténtial applicants, the Program creates an annual OHS need forecast

using a seven-step methodology. WAC 246-310-261(4). The need forecast
- methodology calculates need using known open heart surgéry volumes in the identified
service area for a three year period prior to the application and calculates a current
capacity figure based on that information. Relevant information is obtained from the
Comprehensive Hospital Abstract Reporting System (CHARS), a database containing

information on all surgeries reported by all hospitals within the state. GH RP at 21 — 22.
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- Open heart surgery codes or diagnostic related groupings (DRG 104 - 109%) identify the
, relevant OHS surgerieé. GS RP at 22. The CHARS data from the relevant three-year
period is used to forecast open-heart surgery service needs fou.r years after the
concurrent review process (for example, a 1992 review fdrecasts 1996 need).

WAC 246-310-261(4)(a) through (g); WAC 246-310-261(5)(c).

Karen Nidermayer, a Health ServicesAConsultant 3 with the Certificate of Need
Program, was the lead analyst for the OHS/PTCA joint application filed by. the
Petitioners and their application was filed during the same concurrent review cycle as
| the Good Sémaritan application. OE RP at 61. Ms. Nidermayer analyzed the
application using the WAC 246-310-261 methodology. OE RP at62. In Appéndix A’}o
the analysis (calculated using the “highést year” approach) thg need forecast was for an
additional 529 open-heart surgeries. OE RP at 62. Howe\/_er, in the body of the
analysis itself, Ms. Nidermayer projected a net need of 492 OHS surgeries for the 2006
forecast year (calculated using the “highest age” approach). AR at2109. As the
forecast need figure was greater than the 2560 OHS miniinum volume figure, Ms.
Nidermayer did not deny the Petitioners’ application on this basis.

At the hearing for both Good Samaritan and the Petitioners, Ms. Nidermayer
sought to correct the OHS methodology by substituting the “highest hospital” for the
“highest age” approach. OE RP at 62 - 63. By way of background, when |

Ms. Nidermayer began with the Certificate of Need Program she apbroaohed Joe

3 WAC 246-31 0—26‘1(5)(e) specifies that only the diagnostic related surgery codes identified in DRG 104 —
108 are to be considered for open-heart surgery purposes. lt is unclear from the testimony why the
Program includes DRG 1089.
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Campo for guidance on how to calculate current capacity for purposes of completing a
| forecast methodology analysis. He advised her to ignore the “highest hospital”
lanéuage in WAC 246-310-261(5)(b) and use a “highest age” calculation instead, as the
highest age figures were mdre read'ily available from CHARS statistical data at that
timé. GS RP at 85 —87. Ms. Nidermayer subsequently used this “highest age” figure to
calculate current capacity when analyzing OHS application.*
In addition to correcting the'forecast methodology'ffom the “highest age” to the
“highest hospital” approach, Ms. Nidermayer sought to include the 255 OHS procedures
| Harrison Memorial Hospital projected it would perform under its application. OE RP at
03; see Exhibit 12. These two corrections to the current capacity calculation
methodology changed the projected need from an additional 492 OHS services in 2006
to é surplus of 130 OHS services for forecast year 2006. OE RP at 63; see Exhibit 2
(the actual forecast OHS surplus figure was 137). This surplus need ﬁgdre shows there
is no additional OHS need existed for HSA 1 and the Petitioners’ application should be
denied on that ground. OE RP at 64.
As previously noted, Ms. Nidermayer found sufficient need existed to support at
least one new OHS program in her analysis, and lack of need was not the basis for her
| decision denying the Petitioners application. Her denial decision was based on the
Petitioners failure to meet the WAC 246-310-261(3)(c) standard. Ms. Nidermayer

determined approval of an OHS program at EHMC (one of the Petitioners) would act to ’

* The Overlake/Evergreen expert, Jody Carona, asserted at hearing that the CHARS data system has
consistently allowed the retrieval of “highest hospital” information during the relevant time period. GS RP

at 494,
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reduce OHMC's program below the minimum 250 OHS volume standard and would
also prevent another OHS facility, Northwest Hospital, from reaching its 250 minimum
standard. OE RP at.65; AR at 2110 — 21 15. While Northwest Hospital's OHS case
ievei for 2001 was aiready beiow the minimum 250 OHS standard, she decided that
EHMC recapturing its eight Averiﬂed OHS cases would act to further reduce Northwest -
Hospital's OHS figure from 154 to 146 OHS procedures. Ms. Nidermayer interpreted
the_z WAC 246-310-261(3)(c) standard required an existing facility's OHS cases not be
further reduced by a new OHS application, even though that facility was already below .
| the 250 OHS minimum standard. OE RP at 71.
| The Petitioners verified EHMC referred 278 OHS patients to_seven of the twelVe
OHS faciliﬁes iﬁ HSA 1 and contended thé establishment of the new OHS facility would
not reduce any of the other facilities below the minimum standard. Their conclusion
waé based upon total volumes of HSA 1 hospitals and the number and percentages of
these volumes generated by Eastside residents. AR 1244 — 1245: AR 2111 — 2115.
Ms. Nidermayer rejected the Petitiéners approach. AR at 2113 —2115. She
| rejected the approach, in part, because EHMC included out of state OHS cases in its
calculation and the out of state éase numbers were ﬁot predictable and should not be
included in the calculations. After adjusting the figure by removing the nine out of state
cases, EHMC's recapture of cases it referred to OHMC would reduce OHMC's volume
to 244 cases or less than the 250 OHS minimum. Additionally, Ms. Nidermayer
concluded EHMC would recapture OHS cases from Northwest Hospital, with the effect
that it would reduce Northwest Hospital's volume (already below the 250 OHS
FINDINGS OF FACT,
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~'minimum) even further. Finally, Ms. Nidermayer concluded the Petitioners approach did
not really show any impact on other facilities. It Was ir;élevant to EHMC's referral
pafct_err;s, so it was not helpful in determining the impact on the exist_iﬁg pfoviders.

OE RP at 77.

In analyzing whether the Petitioners’ épplication would reduce the OHS volumes
for any of those seven facilities, Ms. Nidermayer fdund eighty-oné percent of the EHMC
referrals were made to two facilities, Swedish Medical Center and OHMC (its co-
applicant). AR atv2'111. Using a simple mathematical calculation, she determined that if
| EHMC recaptured 100% of its referrals to those two facilities then the Petitioners’
application would cause OHMC to be reduced below the 250 OHS minimum
procedures. Use of the 100% recaptui"e rate was consistent with her approach in '
previous OHS application analyses, including her apprb’ach in the Good Samaritan
j application. - |

Atfter denying the Petitioners’ application for failing to complyl with the
WAC 246-310~261(3)(c) standard, Ms. Nidermayer applied a regression analysis to
determine the projected number of OHS procedures to be performed for the health
service area and the state. AR at 2114 —2115. Neither the health service area nor the

state regression analysis formed a part of her decision to deny the application, but

Ms. Nidermayer chose to include them in the evaluation.”

% Itis unclear from the analysis why Ms. Nidermayer included material in her evaluation/analysis w_hen !t
was not used in making the ultimate decision. If it was included to address an issue or concern raised in
the application record, no specific reference to the record was identified in the analysis.
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Ms. Nidermayer was unable to determine if the Petitioners’ application cdmplied
with the WAC 246-310-261(3)(d) standard relating to the availability of board certified
* cardiac surgeons. She found no contract existed between EHMS and a cardiac entity to
provide for cardioiogy services. AP 2115 —2116. "Ms. Nidermayer concluded the.
executed Memorandum of Understanding did not provide sufﬁéient information for that
purpose. AP at 2116. While the Petitioners did provide a sample transfer agreement,
the Program concluded it did not contain sufficient information to aliow a determination if
the Petitioners’ program would comply with WAC 246-310-261 (3)Xe).
Gary Bennett, the Program’s director of facilities and services licensing, denied
the Petitioners application based on Ms. Nidermayer’s analysis. His normal practiceis
| to rely on the expertise and determinations made by the analysis. OE RP at 24 — 25.
Any review and analysis of an OHS application is based upon the relevant statutes and
régulations. Staff and applicants may also refer to prior OHS written determinations, as
therevis no written policy manual on how to apply any specific methodology for
- calculation of need. OE RP at 23 — 24. The Program’s goal ié to ensure and maintain a
consistent approach in reviewing applioatiohs. Mr. Bennett notes the Program would
not continue to apply any methodology it knows to be incorrect simply to be consistent
with its past decisions. OE RP at 36.
Following her employment witﬁ the Certificate of Need Program, Jody Carona
created a consulting firm in 1981, Health Faci!itiés Planning and Development, which
has participated in five open-heart surgery applications since the 1992 rule change..

This includes the OHS application by the Petitioners.
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The open heart surgery rule was last ame‘nded in 1992, and Ms. Carona
participéted on a technical advisory subcommittee to develop a forecast methodology.
| OE RP at 225. One issue discussed by the subcommittee was how to calculate
: éapacﬁ‘y. Four different approaches were considteredl—’"OE RP at 227 — 228. Three of
| the four approaches identified were the highest year (selecting the calendar year with
the highest OHS volume from the three year célendar period), highest age (the total of
- the highest OHS age-specific use rate amounts from each of the three calendar years
- within the period) and highest hospital (the total of the.highest OHS volumes from each
' of the facilities within the three year period). The subcommittee found none of the
approaches was considered empirically superiorto the other. OE RP at 228.

Ms. Carona described capacity as the maximum amount of throughput volume
the existing provider could accommodate. OE RP at 229. From a pblicy standpoint,
she believes using the highest hospital approach allows for a significant overstatement
of capacity, as a one-year spike in a hospital's ﬁgjures éllows for the overstatement of
capacity. ORRP at 234 — 235, According to statisﬁcian Nayak Pollisar, ‘Ph.D., the
highest hospital approach is a worst case interpretation, as it is unlikely tﬁat the
maximum number across the board for each hospital will be achieved. GS RP at 236 —
237. Ms. Carona considers the highest year calculation as the most reasonable |
approach.

Nonemergent PTCA procedures and all other nonemergent interventional
cardiology procedures shall be performe_d in institutions which have an established on-
site OHS program capable of performing emergency open heart surgery.
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WAC 246-310-262. Since its joint appiication was not consistent with the criteria in
WAC 246-310-261, the Petitioners’ application for PTCA services was denied.

AR 2122. o

WAC 246-310-261(3), the Proéram found it was not consistent with the requirements
under the general certificate of need requirements under WAC 246-310-21 0 through |
246-310-240. AR at 2123 — 2134. In deposition, and again at hearing, Ms. Nidermayer -
stated if the Petitioners met the WAC 246-310—261 requirements she would find the

' Petitioners met the general CON requirements. Exhibit 18; OE RP at 172 — 173.

LEGAL ANALYSIS

The Department of Health is authorized and directed to implement the certificate
of need program. RCW 70.38‘.105.- “The [Certificate of Neéd] program seeké to control
: costé by ensuring better utilization of existing institutional health services and major
medical- equipment. Those health care providers wishing to establish or expand
facilities or acquire certain types of equipment are required to obtain a CN, whichisa
nonexclusive license.” St Joseph Hospital and Health Care Center v. Department of
Health, 125 Wn.2d 733, 735 — 736 (1 995). Reduced to its simplest terms, the Program
controls health care costs by granting orAdenying of a certificate of need application. An
OHS applicant must show it complies with the need methodology requirements under -
WAC 246-310-261(4), the standards under WAC 246-310-261 (3) and the general need

requirements under WAC 246-310-210 through 246-310-240.
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The Program initially found additional OHS need existed in Health Service Area 1
in the 2006 forecast year and it did not deny the Petitioners’ application for this reason.
The Progrém denied the Petitioners’ application because it failed to comply with three of
the standards coniained in WAG 246-310-261(3). First, granting the Petitioners’
apblication for an OHS program at EH/MC would act to reduce OHMC and Northwest
Hospital’s OHS volume below the minimum volume standard under subsection (3)(c).®
Second, in its applications the Petitioners failed to dembhstrate it would have at least
two board certified cardiac surgeons as required under subsection (3)(d). Finally, the
| Program found the Petitioners did not have a sufficient plan for facﬂitating emergency
acéess under subsection (3)(e). The Petitioners disagreed with the Program'’s analysis
on these issues and appealed the decision.

In ifs remand motion, and at hearing, the Program sought fo correct the
methodology it used fo calculate need in the analysis. [t arguéd
WAC 246-310-261(5)(b) required the calculation of current capacity using the highest
hospital, rather than the highest age, approach. It aléo argued the clear language of
WAC 246-310-261(4)(a) required the inclusion of 255 OHS assumed volume from
Harrison Memorial Hospital in its calculations. 'If need was calculated using this
approach it would reveal surplus OHS capacity existed in the forecast year and the
Petitioners’ application should be denied on those grounds. The Petitioners dispute the

Program’s current capacity calculations were a “mistake”. They argue the Program

Snits post hearing brief the Program conceded that using OHS surgeries on out of state patients could
be used in the calculations, and no longer claimed that the Petitioners’ proposed program would fail to
comply with WAC 246-310-261(3)(c) by reducing OHMC surgeries below the minimum standard.
Program Post Hearing Brief, at 12 - 13. '
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must use the highest age method, a method it has consistently used in reviewing

~ previous OHS applications. The Petitioners argue by its consistent use .of the highest

age method, the Program is now estopped from using the highest hospital method

absent the amendment of WATC 246-310-261(5)(b) foliowing the required APA ruie

making process. |
The same issues were recently addressed in the case In re Good Samaritan

Hospital, Docket No. OB-D?—C—ZOOZCN (July 16, 2004) (Good Samaritan). In that

decision the Presiding Officer held:

1. The plain language of WAC 246-310-261(5)(b) defines “current capacitf’
using the highest hospital approach rather than the highest age or highest
year approaches. o

2. The Harrison Memorial Hospital OHS program capacity must be included '
in any calculation of current capacity.

3. The Program is not estopped from using the correct current capacity
approach even though it previously used an incorrect (highest-age)
approach in analyzing previous OHS applications.

Good Samaritan, at 26 — 29. Based on the reasoning of that decision, current capacity

must be calculated using the highest hospital approach. As the adjudicative proceeding
does not supplant the certificate review process, the matter should lbe remanded to |
address this issue. |

The Petitioners argue granting its application will not reduce OHMC and
Northwest Hospital’s programs below the WAC 248-310-261(3)(c) minimum standard.
The Program now agrees with the Petitioners that granting its application would not

reduce the number of OHMC’s open heart surgeries below the minimum standard.

Program Post Hearing Brief, at 13.
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The parties disagree whether reducing Northwest Hospital's open heart surgery
~ numbers from 151 to 143 would cause the Petitioners’ program to fail to comply with
WAC 246-310-261(3)(c). The Program argues its interpretation is correct because the

~ el o 1. [ %}

Petitione duce the mOﬁhW%t Hospitai voiume.
Program Post Hearing Brief, at 13. The Program argues 'laws should be construed to
effectuate statutory intent (i.e., preventing an OHS provider from reachfng the 250 OHS
minimum standard has the same effect as reducing it below the standard) and laws
should be.construed to avoid unlikely, absurd or strained consequences. Program:
' Brief, at 13 (case citations omitted). The Program argues its interpretation (falling within
its area of expertise) should be given substantial weight. Id.

The language of WAC 246-310-261(3)(c) provides “no new program shall be
- established which will reduce an existing program below the minimum volume
standard.” The minimum standard, pursuant tc WAC 246-310-261(3)(a), is 250 CHS
procedures. Since its application did not reduce Northwest Hospital below the minimum
siandard (as it was already approximately 99 to 107 surgeries below the OHS minimum
standard), the Petitioners argue their épplication does comply with the language of the
regulation, Petitioners’ Initial Post Hearing Brief, at 12 — 14. |

WAC 246-310-261(3)(c) states “no new program shall be established which will
reduce an existing program below the minimum \)olume standard.” The Petitioners
argue the regulation is plain on its face a‘nd unambiguous, and therefore must be given
its plain and obvious meaning. Petitioners’ Initial Post Hearing Brief, at 12 (case citation
omitted). The Program disagrees. In reviewing the WAC 246-310-261(3)(c), the
FINDINGS OF FACT,

CONCLUSIONS OF LAW
AND ORDER OF REMAND Page 20 of 29

Docket No. 03-06-C-2005CN



language of that subsection does not specifically address the issue in question, that is
how to address an OHS facility which is already below the 250 OHS minimum standard.

A court interpreting a statute must first determine whether the statute’s language

interpretation. Gorman v. Garlock, Inc, 121 Wn.App. 530, 541 (citations omitted). The
question is whether WAC 246-310-261(3)(c) has more than one réasonable
interpretation. Each party provides what it considers a reasonable interpretation.

In interpreting WAC 246-310-261 (3)(c), the Program appears to disti'nguish
) between those situations where an existing program's surgical numbers are below the
250 OHS minimum sténdard and the new program does not recapture any OHS
brocedﬁres from that existing program (see Exhibit 12) or where, as here, the new
- program does recapture OHS procedures from the existing program. The Petitioners
contend WAC 246-310-261(3)(c) applies only in those situations where a new provider
reduces an existing provider's OHS procedure level below the 250‘ OHS procedure
level. In the event the existing provider is currently performing below the 250 OHS
minimum level, the regulation does not-apply (or reduce the existing program), even if
the new program recabtures OHS procedures from that existing provider.7 Were the
Presiding Officer to read WAC 246-310-261(3)(c) independent of the remaining sections

of chapter 246-310 WAC, the Petitioners argument would carry greater weight.

7 A review of chapters 70.38 RCW and 246-310 WAC does not reveal that the Program has any authority,
once a certificate of need is awarded to a provider, to “close down™ an OHS program that does not meet
the 250 OHS minimum standard. It is unclear to the Presiding Officer why that authority does not exist,
given that the 250 OHS procedure standard is deemed necessary to maintain OHS surgical competency

levels.
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The primary goal of the statutory construction is to carry out legislative intent.
" Cockle v. Department of Labor & industries, 142 Wn.2d 801, 807 (2001). In
deteriining legislative intent, a court must consider the entire sequence of alf statutes

—_ - 1L . - T a..?
f

related to the same subject matie ip. V. vvastingioi
Coafition, 68 Wn.App. 447, 455 (1993). The legislative intent in chapter 70-.38 RCW, in
relevant part, is to develop health services in a planned, orderly fashion, consistent with
identified priorities and withoqt neceséary duplicétioﬁ or fragmentation.
RCW 70.38.015(2) {(Emphasis ‘added). It is necessary to give effect to all of the

. statutory language in construing a statute so that no portion is rendered meaningless or
superfluous. Davis v. Department of Licensing, 137 Wn.2d 957, 963 (1 999)." -

Open heart surgery programs are required to perform a minimum of 250 OHS

procedures per year. WAC 246-310-261(3)(a). Open-heart surgery, a tertiary health
sen:/iée, requires sufficient patient volume to optimize"}i'roi/ider effectiveness, quality of
service and improve outcomes of care. WAC 246-310-261-010. An OHS program shall
meet the general standards in WAC 246-310-210 through 246-310-240 in addition to
the specific open-heart surgery standards in order to receive a Certificate of Need.
WAC 246-310-261(2). The population to be served must have a need.for the services
of the type proposed and the services are not or will not be sufficiently available or
accessible to meet that need. WAC 246-310-210(1). The accessibility of such heaith

services includes assessing the efficiency and appropriate'ness of the use of existing

services and facilities similar to those proposed. WAC 246-310-210(1)(b).
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The Program’s practice of considering OHS program which are curmrently below
the 250 OHS standard appears fo include situations where (as here) a new provider
recaptures OHS surgeries from an éxisﬁng, but below standard, OHS pfovider. This
patient volumes
and affects that provider's effectiveness. Where a new provider does not recapture any
OHS surgeries from an existing, but below standard, OHS provider, that providers
. ability to maintain or achieve sufficient patient volumes and effectiveness are not
affected. Under that analysis, the Program’s interpretation of WAC 246-310-261(3)(c)
appears the more appropriate approach. |

The Program determined it could not conclude whether the Petitioners complied
with the WAC 246-310-261(3)(d) and (3)(e) standards. After reviewing the
documentation contained in the Petitioners’ application, the Presiding Officer agrees.
On remand the Petitioners should be allowed additional time to provide documentation
in support of these two requirements.

As stated in the Good Samaritan matter, the certificate of need adjudicative
proceeding is not to supplant the certificate of neea review process but to assure that
the procedural and substantive rights of the parties have been observed and that the
factual record supports the Program'’s analysis and decision. See Ear, Nose, Throat
and Plastic Surgery Associateé, Docket No. 00-09-C-1037CN (April 17, 2001),
Prehearing Order No. 6, at page 8. For that réason the matter will be remanded so the

Program can correct its analysis, and/or the Petitioners can supplement their

" application, consistent with this decision.
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I. FINDINGS OF FACT
1.1 The Petitioners submitted a joint application to establish OHS/PTCA

services in Health Service Area | in August 2002. Analysis of this application was

1.2 In Appendix A to the analysis, the 2006 projected need for additional OHS
services was calculated to be 529 additional OHS procedures. Current capacity for this
projection was calculated using the highest year approach and did not include the
estimated OHS volumes for the Harrison Memorial Hospital application granted by the
. Program in November 2001.

1.3  Inthe body of the analysis Program analyst Karen Nidermayer used the
highest age, rather than the highest year, approach when calculating current capacity.
She projected a net ﬁeed of 492 additional OHS surgeries in forecast year 2006. In
calculating this net need figure she did not include the estimated OHS volume for the
Harrison Memorial Hospital application granted by the Program in November 2001.

1.4  The Program made two mistakes in calculating “current capacity”. It used
the “highest age” rather than the “highest hospital” approach required under
WAC 246-310-261(5)(b). The Program did not include the Harrison Memorial Hospital
OHS assumed volume in calculating current capacity required under |
WAC 246-310-261(4)(a).

1.5  Utilizing the “highest hospital” approach, and calculating current capacity
to include Harrison Memorial Hospital’s assumed volume, results in a surplus OHS
capacity of 137 sqrgeries for health service area 1 for the 2006 forecast year.
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1.6 Inthe absence of need for additional OHS capacity, the Petitioners
application failed to meet the PTCA requiréments under WAC 246-310-262, and the
ge‘neral certiﬁcate of need requirements unaer WAC 246-310-210 tﬁrough 246-310~240.

| 1.7 Granting an OHS
for Northwest Hospital from 151 to 143 surgeries.

1.8 A review of the Petitioners’ application does not provide sufficient
information to determine whether they complied with the WAC 246-310-261(3)(d) and
(3)(e) requirements.

Il. CONCLUSIONS OF LAW

2.1 The Department of Health is responsible for managing the certificate of-
need program under chapter 70.38 RCW. WAC 246-31 0-01 0. An applicant denied a
certificate of need has the right to an adjudicative proceeding. WAC 246-310-610(1);
RCW 34.05.413(2). A certificate applicant contesting a Department decision must file a
written application for a proceeding within twenty—eight days of receipt of the
- department’s decision or reconsideration. WAC 246-310-610(3). Chapters 34.05 RCW
and WAC 246-10 govern the proceeding.® |

2.2  The Petitioners filed a joint certificate of need application to establish
OHS/PTCA .services in health service area 1. The application was denied on May 27,
2003, and the Petitioners appeéled the Program’s decision denying their abplication on

June 24, 2003. The Petitioners’ request was timely.

8 WAC 246-310-610(3) provides chapter 246-08 WAC governs the proceeding. 246-10 WAC has
replaced chapter 246-08. WAC 246-10-101(3).
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2.3  The burden of proof in certificate of need cases is preponderance of the
_ evidence. WAC 246-10-606. In all cases involving an application for licensure, the

".applicant shall establish it meets all applicable cfiteria. WAC 246-10-606. Evidence

el Ad W
CILLINL B

®»

the conduct of their affairs. RCW 34.05.452(1); WAC 246-10-606.

2.4  To be granted a certificate of need, an open-heart surgery program shal
meet the standards in [WAC 246-310-261] in addition to applicable review criteria in
WAC 246-31 O—21d through WAC 246-310-240. WAC 246-310-261(2).

25 A planning area's current capacity for open-heart surgery eduals the sum
of the highest reported annual volume for each hospital within the planﬁing area during
the most recent available three years. WAC 246-310-261(5)b). In those planning
areas where a new program is being established, the assumed volume of that institution
| will be the greater of either the minimum volurme standard or the estimated volume
| described in the approved application and adjusted by the department in the course of |
review and approval. WAC 246-310-261(4)(a).

26 WAC 246-310-261 (5)(b), as written, requires current capacity as the
highest reported annual volume for each hospital, and requires the use of the "highest
hospitai” method in calculating that number. /n re Good Samaritan Hospital,
03-07-C-2002CN (July 16, 2004). That number is then used to calculate step one of the
forecast need methodology under WAC 246-310-261(4). Because the Program did not
use the “highest hospital” method to calculate current capacity, it failed to correctly
calculate the OHS forecast need amount for the 2006 forecast year.
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2.7 WAC 246-310-261(4)(a) requires the calculation of current capacity
include the minimum or estimated volume of a new program where such program is
being established. A new program (Harrison Memorial Hospital) was established in

| e e~ O I S,

- bl — -
2001 HouUId have Deen used i

calculating current capacity. The Program failed to do so and therefore did not correctly
calculate current capacity in analyzing this application.

2.8  The language in WAC 246-310-261(5)(a) is unambiguous and requires
calculation of current capacity using the “highest hospital” method. The language in
" WAC 246-310-261(4)(a) is unambiguous, and requires the célculation of current
capacity using the 255 OHS assumed volume of Harrison Memorial Hospital. Because
the regulation ié unambiguous it is not subject to the rules of statutory interpretation,
and must be applied by the Program as written. vBecause the issue raised on appeal
speaks-to a matter of law rather than an issue of fact, the Program is.not estopped from
correctly applying the language of the relevant regulation.

29 WAC 246-310-261(3)(c) provides no new OHS program shall be
established which will reduce an existing program below the minimum volume standard.
The regulation does not speoiﬁcally address the situation where an existing program is
currently performing below the 250 OHS minimum standard. The regulation is therefore
ambiguous and subject to the rules of statutory interpretation.

2.10 Based on the legislative intent contained in RCW 70.38.015(2), and
interpreting WAC 246-310-261(3)(c) in conjunbtion with the other regulatory sections
contained in 246-310 WAC, an applicant can reduce the OHS volume of an existing
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program, even though the existing program’s OvH‘S volume has not achieved the 250
OHS minimum standard. By reducing Northwest Hospital's OHS standard from 151 to
.- 143, the Petitioners application faits to comply with the WAC 246-310-261(3)(c)
anaara.

2.11 " The language of WAC 246-310-261(3)(d) provides an OHS program shall
have at least two board certified cardiac surgeons, at least one of whom is available for
emergency surgery twenty-four hours a day. WAG 246-31 0-261(3)(e) provides that
institutions with OHS program shall have plans for facilitating emergency access to
. . open heart surgery services at all times for the pbpulation they serve.

2.12 Based on a review of their application, and supplements to that
application, there is insufficient evidence to determine whether the Petitioners meet the
standards contained in WAC 246-310-261(3)(d) aﬁd (3)(e).

lil. ORDER

Based on the foregoing Procedural History, Findings of Fact and Conclusions of
“Law, the Certificate of Need Program’s determination denying the Petitioners’ open-
heart surgery application is REVERSED and the application REMANDED to the

Program for processing consistent .with the terms of this Order. The recalculation shall

be filed with the Adjudicative Service Unit within 28 dayé of the date of service of this

order.

. % — ,
Dated this__ & day of August, 2004.
JOHN R_YUNTZ, Health Law Jidbe
Presiding Officer
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NOTICE TO PARTIES

This is not a final order issued under RCW 34.05.461. A final order based upon
these Findings of Fact shall be issued after receipt of the recalcu!atron completed in
accordance with this order.

The recalculation shall be filed with the Adjudlcatlve Service Unit within 28 days

- of the date of service of this order. “Filing” means actual receipt of the document by the
Adjudicative Service Unit. RCW 34.05.010(6). This Order was “served” upon you on
the day it was deposited in the United States mail. RCW 34.05.010(19).-
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